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A EECOED OF INTEENATIONAL AEBITEATION. 

The Hague Conference of 1899, which resulted in the creation of a 
Central Bureau of Arbitration, and the arbitration treaties concluded 
recently by England with the United States, on the one side, and 
with France, on the other — treaties which, there is reason to believe, 
are but the forerunners of similar agreements between all the civilised 
states — mark an epoch in international relations. It is, therefore, 
a matter both of historical interest and of practical advantage to 
inquire into the origin and gradual development of this mode of 
settling difEerences between nations, to ascertain whether it was 
Known to the old world as a means of avoiding war, and to what 
■extent it was resorted to in practice. Retrospects of this kind have 
more than once confirmed the saying that there is nothing new under 
the sun,^ and that antiquity furnishes, not only precedents, but 
the very foundations of institutions and practices commonly believed 
to be the outcome of modern civilisation."^ Judicious discrimination 
must, no doubt, preside over the manner in which such inquiries are 
conducted. The critical faculty should never be misled by similarities 
only apparent, or by mere coincidences. Facts should not be contorted * 
or ignored in an efEort to prop up theories that are untenable, but the 
speculative character of a mere hypothesis should be frankly avowed, 
where proof is inadequate or entirely wanting. The character of 

* C/". the curious researches of Ed. Fournier, " Le Vieux-Neuf, histoire 
ancienne des inv. et deouv. modernes." 2« ed., Paris, 1877. 

' " On fait encore oeuvre de bon citoyen en recherchant parmi les lointains 
souvenirs la tradition du droit et de la verite . . . C'est ainsi que les progres 
recents du droit des gens donnent aujourd'hui un surcroit d*interet a I'histoire 
des idees et des principes qui le representent, dans la philosophie comme dans 
la politique, chez les Grecs et chez les Romains. (E. Egger, " Les traites publics 
chez les Grecs et chez les Romains," Paris, 1866, p. i.) A curious case of inquiry, 
with a view to guidance by ancient precedent, is that of Hans Stanley, who, being 
then Member for Southampton, found himself at a loss what course to pursue in 
the important debates which, in 1773, arose out of certain proceedings of some 
high officials of the East India Company. He, therefore, appealed to the Abbe 
Barthelemy for information as to the practice of the Ancients. The famous 
archaeologist, whose acquaintance Stanley had made while Charge d' Affaires in 
Paris for the peace negotiations of 1761, replied in two letters, or rather memoirs, 
" Sur le partage du butin chez les anciens peuples." (" Oiuvres diverses," 1823, "• 
19-42.) Stanley was also one of the Lords of the Admiralty, and was later 
appointed Ambassador to Russia. Dr. Joseph Warton praises him for his scholarly 
knowledge of both ancient and modern Greek. (Pope's Works, 1797, ii. 58-9.) 
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witnesses should also be scrutinised, and the credibility of the author 
rities cited carefully weighed. For statements enunciated without such 
tests and guarantees, carry with them no scientific sanction. At thes 
same time, to ignore the past, or to be ignorant of it, often leads to a. 
ludicrous exhibition of self-complacency, as was the case, in respect 
to the matter now before us, when the American press, more especially,, 
exulted over the arbitration agreement arrived at between England 
and the United States in 1856, as an entirely new departure in the 
law of nations. Let us, then, first consider whether there is evidence 
that international arbitration was known or practised by the peoples^ 
of antiquity. 

I. 

Ancient Times. 

In a treatise on a kindred subject, published a few years ago, 1' 
ventured the opinion that, " in the development of human institutions 
the direction in which progress is least rapid is that of politics. Pro- 
gress in moral sciences is not achieved through discoveries or inventions,, 
but by the slow development of the human intellect, and by the gradual 
transformation of those ideas which govern human actions." Now,, 
the most powerful agency in moulding these ideas are religious con- 
ceptions ; and, I think, it will be found that the various kinds of 
religious belief are mainly accountable, as Mr. Benjamin Kidd has 
shown,^ for the form and grade of civilisation to which nations- 
h,ave attained. If we turn to the oldest organised communities in 
Asia and Egypt, we are struck by the similarity of the effects produced 
by beliefs, the mainspring of which is fear of the supernatural, and their 
one rule exclusiveness, which engender the delimitation of castes, and 
which remain in the jealous keeping of close sacerdotal corporations. 
The foreigner is, in such circumstances, necessarily considered as an 
outcast. He who worships another God is looked upon with contempt, 
and judged as an enemy, whom to exterminate is a pious act. War,, 
therefore, becomes a normal condition, and, indeed, a saintly pursuit. 
Of this Islamism has been, in later times, the most vivid expression,, 
and the Jehad the most convincing evidence. Long before the 
Mohammedan conquest the Hindus ^ considered foreigners as " impure 



* "The course of history and the whole chai^acterof social development continue 
to be profoundly influenced by religious systems." (•' Social Evolution." p. 19.) 

* Buckle (" History of Civilis. in England") after showing that the actions of 
men are governed by mental and physical laws, proceeds (i. 128-133) to exhibit, 
in his masterly manner, the difference in the religious conceptions of Hindus and 
Greeks, and the widely different effect which those conceptions have had on the: 
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in habit and language/- and in their order of creation they were placed 
above wild beasts, it is true, but beneath horses and elephants. The 
whole Ufe of India seemed to be reflected in those monstrous and 
terror-inspiring divinities which breathed fire and revelled in blood. 
The benign dispensation of Buddha revealed a more humane and 
fraternal moral law. But it had no permanent effect on the political 
relations of the Indian states.'' The Persians base their belief , which 
is of a purely Iranian character, on the eternal and unceasing war 



civilisation and destiny of Asia and Europe. "The effect of these habits of 
thought on the national religion must be very obvious to whoever has compared 
the popular creed of India with that of Greece. The mythology of India, like that 
of every tropical country, is based upon terror, and upon terror too of the most 
extravagant kind. Evidence of the universality of this feeling abounds in the 
sacred books of the Hindus, in their traditions, and even in every form and 
appearance of their gods. And so deeply is all this impressed on the mind, that 
the most popular deities are invariably those with whom images of fear are most 

intimately associated Siva is represented to the Indian mind as a 

hideous being, encircled by a girdle of snakes, with a human skull in his hand, and 
wearing a necklace composed of human bones. He has three eyes ; the ferocity of 
his temper is marked by his being clothed in a tiger's skin ; he is represented as 
wandering about like a madman, and over his left shoulder the deadly cobra di 
capella rears its head. This monstrous creation of an over-strung fancy has a wife, 
Doorga, called sometimes Kali, and sometimes by other names. She has a body of 
dark blue, while the palms of her hands are red, to indicate her insatiate appetite 
for blood. She has four arms, with one of which she carries the skull of a giant ; 
her tongue protudes, and hangs lolUngly from her mouth ; round her waist are the 
hands of her victims ; and her neck is adorned with human heads strung together 
in a ghastly row. If we now turn to Greece, we find, even in the infancy of its 
religion, not the faintest trace of anything approaching this. For in Greece, the 
causes of fear being less abundant, the expression of terror was less common. The 
Greeks, therefore, were by no means disposed to incorporate into their religion 
those feelings of dread natural to the Hindus. The tendency of Asiatic civilisation 
was to widen the distance between men and their deities ; the tendency of Greek 
civilisation was to diminish it. Thus it is that in Hindostan all the gods had 

something monstrous about them But the gods of Greece were always 

represented in forms entirely human. It is thus that in Greece ever3rthing tended 
to exalt the dignity of man, while in India everything tended to depress it. To sum 
up the whole, it may be said that the Greeks had more respect for human powers ; 

the Hindus for superhuman In Greece, for the first time in the history of 

the world, the imagination was, in some degree, tempered and inspired by the 
understanding. Not that its strength was impaired, or its vitality diminished. It 
was broken in and tamed ; its exuberance was checked ; its follies were chastised.. 
But that its energy remained, we have ample proof in those productions of the 
Greek mind which have survived to our own time. The. gain, therefore, was 
complete ; since the inquiring and sceptical faculties of the human understanding 
were cultivated, without destroying the reverential and poetic instincts of the 

imagination Greek literature is the first in which .... there was a 

deliberate and systematic attempt to test all opinions by their consonance with 
human reason, and thus vindicate the right of man to judge for himself on matters 
which are of supreme and incalculable importance." [Cf. Elphinstone's " History 
of India," pp. 96-7.) 

* Professor Max Miiller states ("Natural Religion," p. 112) that the essence of 
Buddhist morality is the belief in Karma. " We are born as what we deserve to be 
born ; we are paying our penalty or receiving our reward in this life for iormer 
acts. This makes the sufferer more patient ; for he feels that he is wiping out an old 
debt : while the happy man knows that he is living on the interest of his capital of 
good works, and that he must try to lay by more capital for a future life." It is a 
seductive speculation, but, as Mr. Kidd remarks, " it assumes a cause operating in a 
manner altogether beyond the tests of reason and experience." 
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waged by Ormadz against Aluiman, and hold that the foreigner 
being sinful, ignorant, and uninitiated in their philosophy, should 
be hurled back into darioiess, where evfl ragns supreme.^ The 
lugubrious and grotesque structure of the religion of the Egyptians 
was as repellant of foreigners as it overawed and crushed its own 
people.' With the Assyrians, Babylonians, and Phcenicians force 
was law. While the Hebrews conceived Jehovah as an unforgiving, 
garrulous, and vindictive deity, abhorring all " GrentOes '^ and unfairly 
partial towards his ** chosen people.'* Throughout the whole East 
we find, in spite of philosophic ideas, grandiose and in some respects 
imposing, a willing submission to despotisms^ which know not of 
liberty or justice, and a blind acceptance of beliefs which beget aversion 
to and contempt of outsiders. Vague philosophic theories, coupled 
with an awe-struck adherence to mysticism, are fatal to a healthy 
exercise of the practical duties of life. Races which, being by nature 
wedded to idle contemplation, become instinctively averse to action, 
among which the " saint " stands far above the citizen, and which 
hold resignation as a much greater virtue than opposition to injustice, 
must inevitably recede, in the order of the world, to that inferior position 
which, by the dividing line their own prejudices have drawn, marks the 
barrier between barbarism and enlightenment. It was the existence 
of this barrier between Asia and Europe which the Greeks were not 
slow to perceive and to proclaim as an axiom. 

Such being the circumstances, it is not surprising to find that 
in the whole course of the history of Asia and Egypt there is not a 
single case of inter-state arbitration to record. It is true that all 
the professional treatises on arbitration, which make some allusion to 
ancient times, mention, as a solitary instance, the supposed assertion 
of Xenophon that Cyrus the Elder, the founder of the Persian Empire, 
" referred the difference that had arisen between him and the Assyrians 
to the arbitrament of an Indian Prince.'' No passage in Xenophon 
is cited in corroboration of this vague statement ; but each writer 
simply refers to the one who had immediately preceded him — ^the 



• Zend-Avesta, Anquetil's trans., 38. 

' " In the religion of the ancient Egyptians we encoupter this element (the 
supernatural) at every point. Professor Thiele says that the two things which were 
specially characteristic of it were the worship of animals and the worship of the 
dead. The worship of the dead took the foremost place. * The animals worshipped 
—originally nothing but fetishes which they continued to be for the greater 
majority of the worshippers — were brought by the doctrinal expositions and by the 
educated classes into connection with certain particular gods, and thus came to be 
regarded as the terrestrial incarnation of these gods.' " (B. Kidd. op. cit^ no). 

■ " L'Inde n'a pas connu la veritable moralite, parce qu'elle n'a pas conscience 
de la liberte humaine." (F. Laurent, " Etudes sur I'Hist de rHumanite.' 2« ed. 
1880, i. 208.) 
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one having copied from the other, with more alacrity than discern- 
ment.® For there is no such assertion in Xenophon. What he states 
in the Cyropaedia (ii. 4, 5) is that ambassadors from " the King of 
India " came to Cyaxares, and inquired as to the cause of his war 
against the Assyrians, saying that they were instructed to visit the 
Assyrians also, and ascertain their views ; for the King of India- was^ 
determined to side with the party that was being wronged. Cyaxares 
answered that he was doing no wrong to the Assyrians, whom they 
had better question also. Thereupon, the still youthful Cyrus re- 
quested Cyaxares to allow him to add that, should the Assyrians aver 
that they had been wronged, Cyrus would be glad to choose the 
King of India as judge in the matter. Nothing appears to have 
come of this. In any case, it was manifestly, not an instance of 
arbitration, but one of those plausible, tranquillising assurances 
which are so readily given and accepted in the East. 

Even less germane to the subject is the only other case cited. 
Plutarch, who relates the circumstances at some length in his treatise on 
"Fraternal Amity" (18, p. 488), stated that on the death of Darius 
(486 B.C.) a conflict arose between his two sons, Xerxes and Ariamenes^ 
as to the succession. Artabanes, the brother of Darius, was chosen 
as arbitrator, and decided in favour of Xerxes. Herodotus, however^ 
an earlier and better informed authority, says (vii. 2-3) that this 
dispute (one of those constantly recurring in the East in matters of 
succession) arose during the lifetime of Darius, who, before his death, 
decided in favour of Xerxes, at the suggestion of the fugitive Dema- 
ratus ; and he adds, with characteristic perspicacity : '* It seems to me 
that, even without this prompting, Xerxes would have reigned. For 
Atossa (his mother) was all powerful." Anyhow, the circum- 
stances related by Plutarch do not offer an instance of inter-state 
arbitration, but an example of a friendly family arrangement. 
And so Justin (ii. 10, 9) considers it — 'Weluti ad domesticum judicem 
deferunt." 

More advanced in those matters appear to have been the Celts ; for 
Strabo relates (iv. 4, p. 197) that the Druids of Gaul, because of their 
known impartiality, were accepted as arbitrators both in private 
and public disputes, and their influence was so great that, at an earlier 

* Scholars not versed in law are quite as liable to such mistakes as jurists not 
personally acquainted with the Greek texts. Many professed writers on this subject 
cite, as an instance of inter-state arbitration among Greeks, the arrangement 
recorded in the famous Herculanean Tablets, which, however, is of a purely local,, 
one might almost say, of a private character. Equally irrelevant is another case 
cited, that of the people of Cyrene, who, on the advice of the Delphic Oracle (about 
550 B.c.)i invoked the aid of Demonax, of Mantineia, to reform the institutions of 
their suffering state. (Herod, iv. 161.) 
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time, they arbitrated in wars, and turned back armies ready to face 
one another. 

For the earliest instances of some organised system of arbi- 
tration,^^ combinii^ political expdiency with substantial justice, 
we must address ourselves to Greece, the cradle of liberty and public 
life, the fountain head of our civilisation, and, it may be reasonably 
added, the birthplace of international law.^^ We shall there find 
that inter-state arbitration was not infrequently entrusted to an 
ecclesiastical body. For such was, in fact the famous Council of the 
Amphictyons at Delphi, though it was erroneously considered, by 
the earlier and less critical school of historians, to have been a federal 
council of the whole of Greece.^^ Its origin is lost in prehistoric 
times, but its remote antiquity is attested by the fact that the choice 
of delegates was vested, not in the cities or states of historic Greece, 



*• Arbitration in private matters was, in ancient Athens, a recognised and 
perfectly ordered branch of civil procedure, the fundamental principle being set 
forth by Aristotle (Rhet. i. 13, 19) with characteristic lucidity and directness : 
'O ydp StaiTTirijg to cttccikI^ opf, 6 di dixaorifg tov voftoy, " The arbitrator looks to 
what is fair, ihe judge to what is law." The capital work on the subject, 
Hudtwalcker's ** Ueber die Diateten," 1812, has been supplemented by Meier, ** Die 
Privatschiedrichter und die offentlichen Diateten Athens," 1846. See also Perrot, 
** Essai sur le Droit Public d'Athenes," 1869, PP- 284 ff. 

" The Greeks had formed, at a very early time, a clear notion of the Law of 
Nations. " It was surely a healthful sign of the working of freedom that in that 
early age, despite the prevalence of piracy, even that idea of political justice and 
public right, which is the germ of the law of nations, was not unknown to the 
Greeks. It would appear that war could not be made without an appropriate 
cause, and that the offer of redress made it the duty of the injured to come to 
terms." (Gladstone, " Studies on Homer," iii. 4. Cf. the grand scene in the Iliad, 
iii. 245—301.) See also the very important body of literature on the subject : — Th. 
Sorgenfrey, "De Vestigiis juris gentium Homerici," Lipsiae, 187 1 ; H. Grotius, "De 
jure pacis et belli " (ii. 15) ; Wachsmuth, *' Jus gentium quale obtinuerit apud 
Graecos ante- bellorum cum Persis gestorum initium," 1822 ; G. F. Schoemann, 
" Antiquitates juris publici Graesorum," 1838 ; and " Griechische Alterthiimer," 
1859 (ii. I — 115); Turrettini, " De Legationibus publicis apud Athenienses," 1841 ; 
Miiller-Jochmus, " Das allgemeine Volkerrecht," I. " Geschichte des Volkerrechts im 
Alterthum," 1848 ; J. Barbeyrac, " Corps universel diplomatique du droit des gens," 
Supplement : Histoire des anciens traitez, 1739 ; F. Laurent, " Histoire du droit des 
gens et des relations Internationales": i., "Orient" ; ii., "Grece"; iii., "Rome," 
1851 ; and 2« ed., 1880, entitled " Etudes sur I'histoire de I'humanitc " ; E. Egger, 
" Les traites public chez les Grecs et chez les Romains," 1866. 

^' Those of the eighteenth and early nineteenth century. Sainte-Croix (" Des 
Anciens Gouvernements federatifs," Paris, an vii.) was the first to point out the 
real character of the Amphictyonic League. Tittmann (" Ueber den Bund der 
Amphiktyonen," Berlin, 1812) inclines more to the earlier view, which, however, 
finds no favour with Thirl wall and Grote. H. Biirgel, "Die Pylaeisch-Delphische 
Amphiktyonie," Miinchen, 1877, is the best work on the subject. The following 
statement of C. Calvo ("Droit Int^emational," 4* ed., 1888, § 1,777), is based upon an 
entire misconception : — " Les Etats qui f ormaient la federation de I'Ancienne 
Grece, avaient etabli au dessus d'eux un tribunal superieur permanent, qui se 
reunissait deux fois Tan. Le Conseil des Amphictyons avait pour mission principale 
de pi;evenir par ses decision^ arbitrales les guerres qui auraient pu s'elcver entre 
les Etats confederes. Si I'Etat condamne ne se soumetrait pas a la sentence 
amphictyonique, I'assemblee etait en droit d'armer contre elle toute la confedera- 
on." 
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t)ut in twelve tribes of those races {yivr}) into which the Greek 
people were originally divided.^^ Later reforms of its organisation, 
and notably that of the Emperor Augustus, introduced the repre- 
sentation of certain states — necessarily so in the case o| some tribes 
which had ceased to exist as such. But the Amphictyonic Council 
was never so constituted as to include representatives of all the Greek 
states ; it was certainly not a political organisation. It was mainly 
concerned, as Strabo states (ix. 3, 7), with the large sums of money 
and the valuable offerings which had accumulated at the temple 
of Apollo in Delphi, and with the measures to be taken in common 
by those interested in the great sanctuary.^^ However, since 
Tcligion was so powerful and all-pervading a factor in the life of 
<Jreece ; since the Delphic oracle enjoyed a Panhellenic reputation 
and reverence • since representatives from the most important centres 
of Hellenism met there and discussed matters in which the entire 
Greek people were interested ; it was natural that, in certain circum- 
stances, the Council should assume a political importance^^ ; and 

^^ Instituted, according to the Parian Chronicle, in 1522 B.C., Strabo (ix. 3, 7) 
•says that its early history was unknown in his time (d. 24 a.d.), but that it was 
recorded that Akrisios (King of Argos, ab. 13 15 B.C.) first organised the 
Amphictyons and determined their jurisdiction. This passage of Strabo, which 
has been mistaken as attributing wider powers to the Council, is best rendered by 
"Sainte-Croix : II prescrivit les formes juridiques ou coutumes Amphictyoniques 
•qu'elles garderoient les unes (villes) a I'egard des autres." Pausanias (x. 8, 2), who 
wrote ab. 175 a.d., is nearer the truth when he speaks of ykni graces, or tribes) as 
<;omposing the Amphictyony. He gives a detailed account of the reforms intro- 
duced by Augustus (30 B.C.). The statement of a contemporary of Strabo, 
Dionysius of Halicarnassus (iv. 25) as to the political and quasi-federal powers of the 
Council is not reliable. It is true that ^Eschines (Ktes. 58) speaks of koivov 
<rvvedpiov rdv 'EXX^vtuv and of 'FXkrjviKov <wvEdpiov ; and in the decree quoted by 
Demosthenes (De Cor. 198) the Amphictyons style themselves to koivov tCjv 'EXXi^j/wv 
awUpiov, But iEschines was the advocate of the cause of Philip, who had gained 
entire control of the Council, while Demosthenes (De Pac. extr.) characterises it as 
37 iv AeX^otc CKid, the shadow at Delphi. Cicer6's expression, " Amphictyones, id est, 
-commune Graeciae concilium " (De Inv. Rhet. ii. 23) relates to later times, and, in any 
<:ase, is not put forth as a strict definition of the powers of the Council, When 
Tacitus (Ann. iv. 14) says : " Samii decreto Amphictyonum nitebantur, quis 
praecipuum fuit rerum omnium judicium, qua tempestate Graeci, conditis per 
J^siam urbibus, ora maris potiebantur," he refeis to the participation in the 
Amphictyony of the Ionian Greeks of Asia Minor, a fact pointing to the existence 
of the Council before their migration. 

" Hence the name. The mythical derivation from Anphictyon, the son of 
Deucalion, points only to the great antiquity of the institution. The etymology 
recorded by Pausanias (x. 8), irapd rwv irtpioucovvTuiv^ is now accepted as co- 
significant with TTtpiKTiovigj the dwellers around, the ' neighbours. And so spelt 
AM4»IKTI0NE2 the name appears on the Amphictyonic coins of Delphi, and on inscrip- 
tions : C.I.G. 1688, thrice, though in line 20 with v. All of which is another proof of 
the substantial correctness of the traditional pronunciation of Greek. There were 
in Greece other, local and less notable, Amphictyoniae, or bodies delegated by those 
dwelling around, for the management of the affairs of some famous temple common 
to them all, e^,^ in Delos, Onchestus, Calaureia (Strabo viii. 6), &c. 

** *• It may be affirmed, with truth, that the habit of forming Amphiktyonic 
unions, and frequenting each other s religious festivals, was the great means of 
•<:reating and fostering the primitive feeling of brotherhood among the children o£ 
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this, the more easily and unobtrusively, as in ancient Greece there 
existed no dividing line between clergy and laity : spiritual and 
temporal offices wejpe held by the same men for varying periods of 
time. On such occasions the Amphictyonic League undoubtedly 
became the one representative body through which united Greece 
made her voice heard. It was thus that the Amphictydns erected a 
monument in honour of the heroes who fell at Thermopylae (Herod. 
vii. 228), and set a price on the head of Ephialtes, the traitor; on 
which occasion Herodotus (vii. 214) styles them ol rtov 'EXKrivtov 
Ilvkarfopdi. It is not too much to say that on solemn 
occasions of this kind the Council assumed the character of a diplo- 
matic assembly, and its members that of ambassadors. And it appears 
well-established that they recorded at all times what they considered 
that the international law of Greece ought to have been. But the 
Council was never invested with sufficient powers to carry its decisions 
into execution. It relied on the general respect and acquiescence of 
the nation at large, or, failing this, on the active support of some one 
of the states. Thus, the unfair exactions to which pilgrims to the shrine 
were exposed, and, especially, the sacrilegious cultivation of the plain 
of Kirrha, gave rise to the two so-called " Sacred Wars " — both imjust 
and cruel proceedings — in the first of which (595 B.C.) the Athenians 
assisted the Amphictyons against Crissa, while in the second, or Phocian 
War (356 B.C.), Philip of Macedon was, at the prompting of the Thebans, 
invited to champion the cause of Apollo. On the defeat of the Pho- 
cians, their two votes in the Council were transferred to Philip, thus 
sanctioning his entry into the affairs of Greece. In 337, at 
a conference of the Amphictyonic States, he was awarded the 
hegemony of united Greece in the war to be prosecuted against 
Persia ; and this dignity was confirmed on Alexander by the 
Amphictyons convoked at Thermopylae (Died. Sic. xvii. 4). On 
this occasion, the Council again acted as the mouthpiece of the whole 
of Hellenism. 

The diversity of the functions delegated, on occasions, to the 
Amphictyons, and the varying weight of influence which they exer- 
cised during the long course of their existence, will explain the appar- 
ently conflicting and contradictory estimates of their importance,, 
as recorded by Greek and Roman writers of times widely apart. But 
we know with certainty that the Council was composed of two sets of 

Hellen, in those early times when rudeness, insecurity, and pugnacity did so much 
to isolate them." " Originally, and chiefly for common religious purposes, but 
indirectly and occasionally embracing political and social objects along with them.. 
(Grote, " Hist, of Greece," ii. 328, and 1. 137.) 
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deputies, the Hieromnemones and the Pylagorce, their oflSce being 
most highly esteemed. Two meetings were held annually, the spring 
at Delphi, and the autumn at the Temple of Demeter, in the township 
of Anthela (Herod, vii. 200) near Pylae (Thermopylae). The old 
Amphictyonic oath, which is quoted by ^Eschines (deF. L. 116), is 
the oldest extant document of the kind in the West, and bears evidence 
of great antiquity : " (I swear that) I shall devastate no city of the 
Amphictyons, nor cut off their streams of water, either in war or 
peace ; and should anyone transgress against this, I shall march 
against him and destroy his cities. And should anyone pillage the 
property of the God, or be privy to or plan anything against the things 
that are in the sanctuary, I shall take vengeance on him with foot, 
and hand, and voice, and with all my might." This oath in itself 
defines sufficiently the character and the scope of the Council, many 
decisions of which have come down to us textually in inscriptions. 
From historic evidence, however, we derive indisputable instances of 
arbitration, the most notable of which are the following : — 

After the battle of Platea, Pausanias "presumed, on his own 
authority, to inscribe on the tripod which the Greeks had dedicated 
at Delphi," a boastful inscription arrogating to himself the victory. 
The indignant Greeks appealed to the Amphictyons, who condemned 
the Lacedaemonians to a fine of one thousand talents, and the excision 
of the inscription. It was replaced by the names of the states which 
had participated in the defence of the fatherland (Thuc. i. 132 ; 
Demosth. c. Neaer. p. 1378). The famous tripod in question, or what 
remains of it, may still be seen in the old Hippodrome at Constan- 
tinople. 

Shortly after this, it would appear, the Spartans proposed to the 
Council that those states which had taken no part against the Persian 
invasion should be excluded from the Amphictyony. At the sugges- 
tion of Themistocles, the proposal was negatived by the Pylagorse 
(Plut. Them. 20). 

About 380 B.C., the Spartans, under Phoebidas, treacherously 
seized, in time of peace, Cadmeia, the citadel of Thebes. The Thebans 
laid complaint before the Amphictyons, who condemned the Spartans 
to a fine of five hundred talents, to be doubled if not paid within a._ 
stated interval. The fine does not appear to have been paid, 
and there wjas no other means of imposing the decision, save 
exclusion of Sparta from the Amphictyony, as well as from the 
Delphic Temple, and the Pythean games (Diod. Sic. vi. 23-29 ; 
Justin, viii. 1). 

At a later period (343 B.C.), the Council decided in a dispute^ 
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between Athens and Delos, with respect to the Temple of Apollo. 
'The award appears to have been in favour of Athens.^* 

Much earlier, and even more demonstrative of the hold which. 
the idea of arbitration had upon the Greek mind, is the case recorded 
hj Pausanias (iv. 5, 1). The Messinians had refused to give up to tlie 
Spartans Polychares, a conqueror at the 4th Oljnnpiad (764 B.C.), 
who, for wrongs done him, had taken revenge on certain LacedsB- 
monians ; but they proposed to refer the difference to the Argive 
Amphictyony (that of Calaureia ; see note ^^), or to the Court of 
Areiopagus, at Athens. The Spartans rejected this equitable offer, and 
the first Messinian war ensued in 743 b.o. 

But the earliest instance of inter-state arbitration, which is recorded 
in minute detail and on unimpeachable authority, is that due to the 
efforts of Solon (ab. 600 B.C.) concerning the possession of the island 
of Salamis, over which Athens and Megara had carried on a protracted 
conflict. The dispute was referred to Sparta (Plut. Solon, 10) ; and 
the proceedings of the litigation — the appeal to the pronouncements 
of the Delphic Oracle, and the authority of Homer,^^ the evidence 
of local customs and of old records — were as systematic and minute 
as anything of the kind in recent cases. The very names have been 
preserved to us of the five Spartan commissioners, who finally gave 
^heir award in favour of Athens. 

Another memorable case of arbitration occurs within a few years 
of the above, and again after a stubborn war between Athens and 
the Mytilenaeans for the possession of the promontory of Sigeum. 
Periander, the powerful tyrant of Corinth, who for his learning and 
wisdom is generally included among the Seven Sages of Greece, was 
chosen as arbitrator (606 B.C.), his decision being to the effect that 
each side should remain in possession of the lands they then held. 
(Herod, v. 94 ; Strabo, xiii. 38.) 

Themistocles also acted as arbitrator in the dispute between 
Corinth and Corcyra with respect to the island of Leucadia. He 
condemned Corinth to a fine of twenty talents, and to remain, in 
common with Corcyra, in possession of the island, which had been 
colonised by both cities. (Plut. Them. 24). 

But it is at a still later time, the most agitated epoch in Greek 

^^ uiEschines was first chosen as Athenian commissioner (<wvSueog) ; but, being 
suspected as a partisan of Philip of Macedon, who appears to have instigated that 
the dispute should be submitted to the Amphictyons, Hyperides was sent in his 
place. He then delivered his most important oration, the AijXtacoc (Plut. " Orat. 
Vit." ix. ; Dem. De Cor. 134.) 

*' Aristotle (Rhet. i. 16) confirms this. It was, however, currently stated in 
antiquity that Solon had interpolated for the occasion line 558 in the B of 
the Iliad. 
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listory, that we find the principle and practice of arbitration fully 
recognised. The transactions we shall now rapidly review are set 
forth by an unimpeachable authority, Thucydides, in the fourth and 
fifth books of whose history, more especially, we can follow step by 
step the development of public law among Greek states. In spite of 
his brevity, Thucydides dwells on the negotiations, analysis them, 
and quotes the very texts of treaties, textsthat kave been confirmed 
to the letter by the discovery of inscriptions. 

On the eve of the Peloponnesian War, Corcyra sent emissaries 
to Corinth (437 B.C.) deprecating recourse to arms, and proposing 
that the dispute about Epidamnos should be referred to some Pelopon- 
nesian city, to be mutually agreed upon, or to the Oracle at Delphi, 
and that meanwhile a truce should prevail (Thuc. i. 28). In like 
manner the Athenian delegates, after enunciating the philosophic 
truth, that men who went headlong into war began by those things 
to which they should have recourse last of all, appealed to the 
Lacedaemonians not to break the peace, nor violate their oaths, but 
to let their differences be adjusted by judicial award, "conformably 
to the treaty " (i. 78). Upon this Archidamos, the Spartan King, 
" a wise and prudent man," urged the acceptance of the proposals, 
" since the Athenians are ready to submit the matters at issue to the 
award of judicial decision. For it is not lawful to attack beforehand, 
ds a criminal, one who is willing to refer the cause to judgment " (i. 85). 
And, upon the advice of Pericles, the Athenian assembly assured the 
Spartan envoys that, although they would do nothing on command, 
" they were ready to settle mutual griefs by means of the law, on 
•equal and like terms, in accordance with the treaties '' (i. 145). 

In the ninth year of the war (423 B.C.) a truce was negotiated, 
i?ehich provided that the parties " should afford means of judgment 
to each other, according to the laws of their respective states, 
.so as to settle the doubtful points judicially, without recourse to 
war '' (iv. 118). In the following year a fifty years' truce was agreed 
upon, the several states engaging on oath that it shall not be lawful 
"to take up arms, but that, for the adjustment of differences, they shall 
have recourse to law, in accordance with special compacts to be 
arranged hereafter (v. 18). We have here the first vestige of the 
** arbitration clause." It assumes concrete shape in the treaty 
concluded four years later between the Lacedaemonians and the 
Argives, the text of which is given by Thucydides (v. 79). " If any 
•of the allied states shall have a controversy with another, they shall 
address themselves to a third state whose impartiality is admitted 
hj both." There ^was, already, a pending dispute between Argos 



Digiti 



zed by Google 



12 

and Sparta, in respect to a neighbouring portion of Kynouria^ 
and the Argives had urged, prior to this treaty, that the 
matter should be submitted to a third state or to some private 
person (v. 41). From Pausanias (ii. 38, 5) we gather that this 
was eventually done, the Argives winning Thyera. And in pur- 
suance with the above treaty of 422 B.C. with Argos and their 
alKes, the Lacedaemonians arbitrated on the claim of Elis that the 
Lepreans should pay annually one talent to the sanctuary of Zeus 
at Olympia (v. 31). 

Thucydides (iv. 83) refers to another case, that of Perdikas and 
Arrhibaios, two Macedonian kings, the latter of whom appealed to 
Brasidas, the Spartan, as to ^ecrcp St/tao-r^, intermediary judge, a term 
which occurs here for the first time. Very noteworthy is the state- 
ment of the great historian (vii. 18) that in the nineteenth year of the 
war the Lacedaemonians, who attributed their former reverses to 
the violent proceedings to which they had recourse at a time when 
the Athenians proposed a judicial settlement of differences (i. 145),. 
now entered upon the campaign full of confidence, seeing that the 
Athenians had, in their turn, violated the solemn compact, to refer 
disputes to arbitration. 

Besides the cases thus recorded in history, we possess the original 
official documents of many other arbitral decisions — documents as 
authentic and indisputable as any contained in modem chancelleries. 
They are the inscriptions on stone or metal which place in our hands 
the actual awards of arbitration courts of twenty-four and twenty- 
five centuries ago. One of these was discovered (near Smyrna), pub- 
lished and annotated by M. Le Bas ("Voyage Archeologique," v. 1). 
It refers to the year 416 B.C., and is couched in these terms : — " The 
Argives have adjudged, in execution of the decree of the general 
assembly of the Hellenes, and consequent upon the declaration of 
the Melians and the Cimolians that they would abide by whatever 
the Argives would decide with regard to the islands (in dispute),, 
that the islands of Polysega, Heteria, and Libia belong to the Cimo- 
lians : their judgment is in favour of the Cimolians." Another in- 
scription recites the convention between the city of Athens and the 
Boeotians referring to the arbitrament of the city of Lamia a certain 
dispute, which is not therein specified.^^ A third sets forth in 
the Doric dialect, the decision of the iEtoUans on the disputed frontier 
between the towns of Melitsea and Pyrrha, in Thessaly, and refers 
certain commercial matters to the arbitrament of the agoronomes 



*• '• Antiquites Helleniques," No. 451. 
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x>i Melitaea.^^ In a fourth inscription we have the text of the 
arrangement between Paros and Naxos, as to a religious question, 
which the judges of Eretria were called upon to decide.^ 

A whole series of inscriptions, discovered at different times and 
different places, relates to a dispute between the town of Priene and 
Samos, which ^ras repeatedly renewed, from the middle of the sixth 
•century to the year 138 B.C. It was, in the first instance, referred to 
Bias, one of the Seven Sages of Greece, and himself a native of 
Priene, who was famed for his wisdom in politics and his persuasive 
advocacy of equity and the right.^^ About two centuries later 
(325 B.C.) Lysimachus, King of Thrace, was called upon to decide the 
same dispute ; in a letter, which he addressed to the Samians, he states 
that Priene had invoked " the testimony of historians, and the evidence 
of acquired rights."^^ When, in 260 B.C., the dispute recurred 
for the third time, it was submitted to Antiochos Theos, King of' 
Syria, who sent commissioners designated as evdirat (conciliators). 
Whatever conciliation they may have been able to bring about 
must have been short lived • for the same difference was referred, 
in 150 B.C., to Ptolemy Philometor, King of Egypt, and again, in 
138 B.C., to Rome, when a commission of Rhodian- judges was ap- 
pointed.^^ Their award, which exists almost entire, and which 
recites most of the details given above, is in the Doric dialect, although 
it is for the behoof of two Ionian cities. Here again we have the 
testimony of a historian, Mseandrius of Miletus, invoked. The 
award is accompanied by the confirmatory decision of Rome.^^ 

Another dispute, no less protracted, ended by being referred to 
Rome. Oropos, a town in the maritime plain bordering on Attica 
and Boeotia, had become the subject of constant disputes between 
Athens and Thebes. It was in the hands of the former in 412, when 
the Boeotians recovered possession ; but after the battle of Chaeronia, 
Philip restituted it to the Athenians (Paus. i. 34 ; Strabo, ix. 22), 
ivho, when the wars that ensued later reduced them to great straits, 
iound themselves compelled by necessity to pillage their 
proteges. The Oropeans, having appealed to the Roman Senate, their 
-claim for damages was referred to Sicyon. The Athenians allowed the 
case to go by default, and were condemned to a fine of 500 talents. They, 

*' J. L. Ussing, " Inscr. Gr. Ined.," Havn : 1847, No. 2 ; also Le Bas, " Voy. 
Arch.," ii., No. 1,179. 

2« Corp. Inscr. Gr., No. 2265. 

2' C.I.G., No. 2254 ; also Plut., Quest. Gr. 20, and Diog. Laert. i. 82 

« C.I.G., No. 2254. 

23 C.I.G., No. 2905. 

2* Le Bas, " Voy. Arch." v., Nos. 198 and 199. 
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however, refused to pay, but sent to Rome an embassy (155 b.o.) of 
three philosophers, Cameades, Diogenes, and Critolaos. This mission 
remains famous in history as an example of the influence which the 
culture and intellectual superiority of a weak people can exert over 
a powerful State. We are told (Plut. Cat. Maj. 22) that the erudition^ 
eloquence, and graceful manners of the ambassadors charmed all those 
who approached them, and filled them with wonder and delight ; 
Cameades, especially, proved irresistible, and " his fame, like a mighty 
wind, filled the whole city. . . . His eloquence was able to soften and 
disarm the fiercest passions, and made so deep an impression upon the 
youth of Rome, that, forgetting other pleasures and diversions, they 
became possessed with an enthusiastic love for philosophy." Cato,. 
however, who from the outset was alarmed, determined to get rid 
"of the ambassadors as soon as possible, "on some decent and specious 
pretext." And at last it was decided, in spite of the award already 
sanctioned by Rome, that Athens should pay a fine of only one 
hundred talents ; the Senators confessing, as iElian, himself a Roman,^ 
records (Hist. Var. iii. 17) that '* the Athenians sent to us ambassadors, 
not such men as .would convince us, but such as would compel us to 
do as they pleased." The Athenians, however, did not pay even the 
reduced fine ; but, by promises and cajolements, persuaded the Oro- 
peans, not only to abandon their claim, but to receive an Athenian 
garrison, and to send hostages- to Athens, the garrison to be with- 
drawn and the hostages to be set free, should the Oropeans have in 
future any cause of complaint (Pans. vii. 11). Subsequent events, 
arising out of this arrangement, served as a pretext to the Romans 
to efface the last vestiges of Greek liberty. 

We may here consider another case of a similar dispute, which was 
referred to a third state, again designated by the Roman conqueror. 
In an inscription^'^ of the middle of the first century B.C., remarkable 
in many respects, we have the award of the Parian arbitrators ap- 
pointed by the Roman governor of Crete to adjudicate between the 
towns of Hierapytna and Itanos. The solemn engagement of the 
arbitrators to fulfil their duty faithfully ; the scrupulous attention 
with which they consider the evidence adduced on each side ; the 
recital of the boundaries of the two cities, in the Doric dialect (that 
of Crete), in the text of an award drawn up in Ionic; all this isinstinct- 
with an actuality so vivid that the reader forgets it is a document 
some twenty centuries old. 

In another Cretan inscription,^^ the date of which is uncertain, 
but which may be attributed to the middle of the third century b.c.,- 
we see the arbitration clause set forth with great precision and 
*» C.I.G., No, 2564b, in Addenclis=. *• C.I.G., No. 2556. 
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detail. It is a treaty of alliance between Hierapytna and Priansoa 
(or Praesos). The clause refers both to outstanding disputes and any 
that may arise later between the allies. The Cosmoi (chief magis- 
trates) of the two cities shall decide each year upon a third city, from 
which arbitrators shall be invited. Time limits are fixed for the 
notification of claims, and the procedure is determined. 

This succinct recital does not exhaust the cases recorded on in- 
scriptions. More and more of these invaluable public documents are 
being recovered every day, and they prove beyond doubt, not only 
that the practice of arbitration was organised in the most perfect 
manner among the Greeks, but that it was esteemed a great and 
salutary principle. This is confirmed by the fact that, not only 
lawgivers and statesmen, but poets, and even victors at the great 
Panhellenic games were chosen as arbitrators. Simonides, on his 
arrival in Sicily, was instrumental in averting a war between Hiero 
of Syracuse and Theon of Agrigentum (Schol. ad Pind., 01. ii. 29) ; 
and Pyttalus, of Elis, victor at the Olympic games, arbitrated on a 
question of boundaries between his own state and the Arcadians 
(Pans. vi. 16). 

A very peculiar case is deduced from some inscriptions of Teos,^^ 
referring to events in the reign of Antigonos (306-301 B.C.). 
It would appear (for certain parts of these inscriptions are obscure) 
that he compelled the inhabitants of Lebedos to abandon their city 
and settle at Teos, In two decrees, in the form of letters to the- 
Teians, he sets forth the conditions of this avvoiKKTfjbo^, For the settle- 
ment of various questions, arising out of the fusion of the two popu- 
lations, Mitylene is to act as arbitrator. The newly formed com- 
munity will be governed by an entirely fresh body of laws, to be drawn 
up by a committee, and to be submitted to the approval of the people. 
But the king reserves to himself the option of sanctioning the pro- 
ject of laws or of referring it to the arbitrament of some independent 
city. Meanwhile they are to borrow the laws of the neighbouring 
island of Cos. This singular mixture of arbitrariness and arbitration 
can only be explained as an attempt on the part of the despot to 
conciliate the apparently rooted tradition among his subjects that 
such matter should have the sanction of some impartial authority. 

Besides adopting arbitration, both in private disputes and inter- 
state differences, the Greeks put it to use in yet another form, of which 
the inscriptions reveal very many instances. The beneficent results 
of conciliatory intervention had evidently so impressed their quick 
and inquiring minds, that in cases in which the ordinary tribunals 
could not cope with the work before them, or, more likely, whenever 
^ Le Bas, " VoyTArch." v. 86. 

Digitized by VjOOQIC 



16 

those tribunals were suspected of political learnings and partiality, 
one or more judges were invited from some allied or friendly city. 
At Megara we find a decree ^* of the people of Orchomenos thanking 
the Megarians for the upright and enlightened judges they had sent, 
who carried out their instructions faithfully, and in a manner worthy 
of the confidence reposed in them. A certain Damocreon, son of 
2ienon, appears to have been sent from Lampsacus to some Ionian city, 
the name of which is not preserved on the inscription, but which causes 
a stele to be set up ^ at Lampsacus, recording the gratitude of those 
who benefited by the services of that arbitrator ; and the highest 
honours are voted to him, as well as to the city of Lampsacus. In 
the Ionian city of Teos, in Asia Minor, a long but somewhat mutilated 
inscription has been found ^^ in which we read that Bargylia, 
a town in Caria, had received from Teos a judge, Tyron, son of Poly- 
thros, who had fulfilled his mission with great credit, and to the entire 
satisfaction of the Bargylians and their suzerain. In another Ionian 
city, lassos, the island of Calymna declares ^^ its obligations to 
the lassian judges, who had disposed of more than two hundred and 
fifty cases of litigation by conciliatory means, and had acted loyally 
and in accordance with local laws. Adramyttion, a town in Mysia 
{not far from the Hellespont) votes honours and rewards to a judge 
and to his secretary, sent from Andros ; and in commemoration of 
this event erects a stele '^^ in that island under the Roman governor, 
Cn. Aufidius, 70 b.c. Judges from Andros were also sent to Chalcis ^^ ; 
and from Clazomenae to Smyrna ; ^ and from Antandros, a city 
on the coast of Troas, to Peltee in Phrygia ; ^ and in each case their 
services are recorded in such public documents, and rewarded. 

The number of inscriptions of this class is very considerable. 
But enough has been said to throw a fresh and, perhaps, an unexpected 
light on a subject of the highest interest. In order to fully compre- 
hend the very high state of intellectual and moral civilisation to 
which the Greeks had attained in these matters also, it will be necessary 
to say a few words as to their mode of procedure in arbitration, its 
terminology, and the philosophic agencies and principles which had 
rendered that institution so prevalent among them. These researches, 
and some reflections on the manner in which the Romans viewed 
arbitration, will form the subject of another article. 

J. Gennadius. 

» Le Bas, " Voy. Arch." ii. 35. . 

3* C.I.G., No. 3640 ; translated into French and commented on in " Inscr. 
recueillies en Grece par la Commission de Moree," 175. 

» Le Bas, " Voy. Arch." v. 87. " C.I.G., No. 2671. 

^ " Inscr. rec. en Grece par la Com. de Moree," 175 ; and C.I.G., No. 2349b. 

S3 C.I.G., No. 2147- ** C.I.G., No. 3184. 

» C.I.G.,No. 3568f 
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A EECOKD OF INTERNATIONAL ARBITRATION 

- II. - "'^- 

THE INFLUENCE OF GREEK PHILOSOPHY. 

A RETROSPECTIVE analysis of the contents of the preceding article 
will establish the fact that, during the six centuries anterior to the 
Christian era, the cases — so far ascertained — of arbitration between 
the various Greek states are more numerous and more important 
than the instances to be met with in the annals of Rome, of the Middle 
Ages, and of the world's history in later times, up to the Jay Treaty 
of 1794. In considering this proposition, which at first sight may 
appear incredible, but which I believe to be exact, we shall ascertain 
still more conclusively that international arbitration had its origin 
and has found favour among nations devoted to free institutions, and 
in times when intellectual culture flourished ; while, on the other 
hand, it remained unknown to barbarous races, or has proved incom 
patible with the conditions essential to despotism, and the pursuits of 
a conquering people. 

Before entering upon this part of our subject, it is necessary to 
supplement the narrative of inter-state arbitration among the Greeks 
by some account of their customary procedure. The mere review of the 
cases referred to must have convinced the reader that that procedure 
was of an elaborate and perfect kind. The states agreeing to refer 
a dispute to arbitration usually concluded a convention, reciting the 
points of their difierence, and fixing the time and place at which 
the case should be tried by the arbitrator, whose decision they bound 
themselves to respect and carry into effect. The arbitrator solemnly 
swore to fulfil his sacred duty impartially and conscientiously ; and 
he heard and scrupulously examined the pleadings of the special 
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commissioners appointed by either side. Evidence, local, historical, 
and of living witnesses was adduced and carefully tested. Finally, 
the award was drawn up in duplicate, each of the litigants receiving a 
copy, which was engraved on tablets of stone or metal, to be set up 
in a temple or some public place, so that they might be accessible and 
known to all the citizens. The Amphictyonic decrees were promulgated 
in like manner.^^ 

The copious terminology which has come down to us also speaks 
of the extensive practice of arbitration among the Greeks. Ao^to 
KpivetrOaiy or X6y<p SiSovat koI Xcifi^dveLV tcl Sixaca we pi r&v SuKjtopayVf 
or Bi/ca^ T&v Btatjiop&v aWi]XoL<; SiBovai kol Se^ecrOat, was said of those 
who referred a dispute to arbitration. The agreement to arbitrate 
was known as crvfi^oXov the document containing the instructions to 
the commissioners, as Bidypafifjua' the commissioners were called 
trvvhiKoc the neutral state, chosen as arbiter, ttoX^? ckkXtito';' and to 
elect such an arbiter, ixxXijalav iXeaOar the arbitrator SiKacTTij^;, 
hLaLT7]Trj<^y or pAtTo^ hiKaaTrj^' a neutral commissioner for the purpose 
of bringing about a compromise, StaXur^?, StaXXa/n-?;?, or evOeTrj^;' 
to conciliate, or arbitrate between two states, BUy SuiXveiv 7roX€fc9* 
the act of conciliation or compromise, avWvat^' settling a dispute, 
BiaKpiveiv'tiie process of judging of a dispute, ZuthLKaala* the function 
of an international judge, hucaareia' the arbitral award, Kpiatr to 
confirm an award or an act of conciliation, iirLKpiveiv huiKXarfdr the 
tablet on which the award was inscribed, crr^X?;. The terms ScaiTa, 
huiLTrjaia, SiaiTvci^;, BuiLTrjTr)^;^ Zialrri iTnTpeireiv, were terms more 
specially used in connection with private arbitration.^^ 

The hold which the idea of arbitration had — ^as these facts attest — 
on the Greek mind, can only be accounted for by those religious 
conceptions^^ to which allusion has been made at the outset. But 

^ M. Revon (" L'Arbitrage International," 1892, page 83) speaks of the 
Amphyctionic Council as, " I'institution qui, entre autres, semble incarner la 
tendance des Grecs vers I'arbitrage. . . . Elle fonda bien un certain droit des gens : 
restrictions a la guerre, treves accordees pour ensevellr les morts, interdiction 
d'executer des saisies a litre de represailles, de couper les canaux ou de detourner 
les fleuves qui apportent I'eau a une ville assiegee, defense de la detruire une fois 
prise, respect a ceux qui se refugent dans les temples, et mille autre temperaments 
de meme sorte." In^ connection with some of these regulations, see R. Dareste, 
" Du droit des represailles principalement chez les anciens Grecs " (" Reveu des 
etudes Grecques," 1889, pp. 305 — 321), wherein another case of arbitration is men- 
tioned (p. 308 n.) between the towns of Lation and Olonte, as recorded in an 
inscription. The city of Cnossos, in Crete, was appointed arbitrator in this case. 

^ In later and modern Greek the terms generally used are aiperoKpuria and 
aipeTOKpirijg, 

^ " La religion, qui a fonde I'ancien droit des gens, peut seule en etablir un 
nouveau. L'homme ne corrige ses lois qu'apres avoir change ses dieux. Toute 
sa vie juridique s'empreint de I'image qu'il s'en forme.^ Dis-moi qui tu adores, et 
je te dirai qui tu es ; car I'idole mechante fait I'idolatre cruel, et le Dieu bon 
rend son fiddle plus doux." (Revon, op, cit^ p. 105.) 
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religious beliefs are formulated and developed by such philosophic 
systems, as the genius of each people gives birth to. And the influence 
of philosophy was in no instance more pronounced than with the Greeks, 
a people eager for knowledge of every kind, ready to inquire into every 
problem, averse to obscurity, thirsting for enlightenment and progress. 
If, therefore, we cast even a rapid glance over this aspect of Greek 
genius, we shall find that Greek philosophy, of whatever school, and 
taken as a whole, was the first to promulgate, in a manner as positive 
and lucid as it was captivating and convincing, the doctrine of humanity 
and goodwill to all men. Such was the teaching of Pythagoras, 
in its genuine and pure form ; ^^ so taught Anaxagoras, the father 
of Attic philosophy, who declared himself a citizen, not merely of his 
native town of Clazomense, but of the whole of Greece : for Greece 
in herself was then the world. To the tenets of Anaxagoras Socrates 
traced his own knowledge, which moved him to say that he was, not 
of Athens or of Corinth, but a citizen of the world ^ — Koafxio^ 
The influence which the teaching of Socrates exercised on morals 
in Greece was most powerful and beneficial, in this direction also, 
because it resided in the example of his whole life, in the cheerfulness 
and, at the same time, in the sobriety of his mind and soul — the 
most perfect soul, as Montaigne says (Essais ii. 11), that was ever 
known to him.*^ 



* Critical scholars, who have sought the truth, have ascertained beyond 
dispute that there are two distinct and divergent sets of traditions relating to 
Pythagoras : the ancient and reliable one, derived from Plato and other authorities 
of his worth and reliability ; and the much later one, of post-Christian times, 
supplied by Diogenes Laertius, lamblichus, and other uncritical compilers, 
who have retailed the manifest fabrications of a muddle-headed, gullible and 
superstitious age. The Neo-Platonic writers of that time laid it down as an axiom 
that nothing should be deemed incredible which referred to the deity and its 
supposed workings. We may therefore easily conceive the immensity of the field 
thus opened to fancies and fabrications of all kinds — including the supposititious 
precepts and practices of Pythagoras. 

*" This saying of Socrates is often referred to by ancient authors (Arr. Epict. 
Diss. i. 9 ; Plut. de Exil. v. p. 6oi ; &c.). Cicero (Tuscul. v. 37) explains that 
Socrates considered himself a citizen of any place inhabited by human beings. 

*^ " But a far greater, more deep-reaching, and more universal influence on 
the religious life of man's spirit than it was ever in the power of Stoicism to exert, 
was destined to proceed from the Platonic philosophy. It dates its beginning from 
that man who appears to us as the forerunner of a higher development of 
humanity, as the greatest man of the ancient world — one in whom the spirit of 
that world, going beyond itself, strove after a more glorious future — from Socrates, 
whose whole life seems invested in a mystery and riddle corresponding to his 
prophetic character. . . . The influence of Socrates, working to the same end 
(awakening men's aspiration after the godlike) has been often experienced in thosf 
great crises of man's history which were destined, by the dissolution of the old, to 
prepare the way for a new creation. As one who lived in a crisis of this sort 
(Marsiglio Ficino) has said, the Platonic Socrates, like John the Baptist, was a 
forerunner of Christ. This was pre-eminently true, so far as it relates to the first 
manifestation of Christ to the whole world." (J. A. W. Neander, *' Hist, of the 
Christian Religion," Bohn, 1850, i. 25.) This view is borne out by the Fathers of 
the Church themselves, one of the earliest of whom, Justin Martyr, known also as 
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The disciple and successor of Socrates, Plato, who by uniyersal 
consent is sumamed the Divine,^ while far surpassing all other 
teachers by the ennobling grace, the irresistible charm of his words, 
came so near to the humanity and loftiness of the Christian dispensa- 
tion that, on the one hand the Neo-Platonists accused the Christians 
of appropriating the dogmas of the philosopher, while, on the other 
hand, some of the Fathers of the Church find no better explanation 
of this surprising similarity than the surmise that the founder of the 
Academy possessed some knowledge of those Scriptures which the 
founder of Christianity had come to fulfil.^ Plato in his Republic, 
pictures his ideal of a perfect state as founded on justice and humanity, 
enjoying the blessings of peace, and extending goodwill to all men. 
It was impossible that teaching so pure, couched in terms so enthralling, 
and expressed in a language so divine,^* should fail to make a deep 
and lasting impression, not only on the philosophic speculations of 
the Greeks, but on their practical politics also. Aristippus, though in 
other respects he strayed away from the principles and the practice 
of his great master, Socrates, yet declared himself a citizen of 
the world ; as did also Diogenes the Cynic (Diog. Laert. vi. 2, 63, 

the Philosopher, says that "those who lived according to reason are Christians, 
even though accounted as atheists. Such among the Greeks are Socrates and 
Heraclitus, and those who resembled them " (Apol. i. 46). " And they who 
were born before Christ, as to his humanity, when they endeavoured to examine 
and confifte things by reason, were dragged before the judgment seats as wicked 
men and busybodies. He who was more active in this than all of them was 
Socrates. ... He exhorted them to gain the knowledge of God, who was unknown 
to them, by the investigation by reason. . . . Christ was known even to Socrates in 
part" (Apol. ii. §10, &c.). Therefore, Shelley calls Socrates "the Jesus Christ of 
Greece." And Lamartine, in his preface to " La mort de Socrate," says : " II avait 
combattu toute sa vie cet empire des sens que le Christ venait renverser; sa 
philosophie etait toute religieuse." A recent and more scientific French author, 
Ernest Havet, enters thus upon an inquiry of the relations between Greek 
philosophy and Christianity : " J'etudie le Christianisme dans ses origines, non pas 
seulement dans ses origines immediates . . . mais dans ses sources premieres et plus 
profondes, celles de I'antiquite hellenique, dont il est sorti presque tout entier . . . 
C'est precisement me que je me propose d'etablir, que le Christianisme est beaucoup 
plus hellenique qu'il n'est juif " (L^ Christianisme et ses Origines, Introd. p. v.). 
It is, therefore, but natural for F. C. Baur (" Church Hist, of the First Three 
Centuries," i. 11) to admit that "the well-known parallel drawn by so many 
writers between Socrates and Christ ... is certainly not without justice." 

^ On ne s'approche de Platon (says the French philosopher Leroux, in 
" Encycl. Nouvelle," s. v, " Egalite "), que comme on s'approche du Christ, avec 
respect et amour. 

^ St. Clement of Alexandria (Strom, v. 14, p. 705 ff.) finds an almost entire iden- 
tity between the fundamental principles of Plato's philosophy and of Christian ethics. 
(C/. K. Loschhorn, " Studien zur platonischen und christlichen ethik," 1880.) 

** " C'est a la langue des Hellenes que le Christianisme doit son extension rapide 
sur une grande partie de la terre (Plank, " Geschichte des Christenthums," ii. 
260 ss.). L'element Hellenique qui de bonne heure penetra la doctrine Chretienne, 
lui imprima aussi ce caractere de,generalite qui I'eleve au-dessus de toutes les 
religions du passe." ■ (F. Laurent, " Etudes sur I'Hist. de I'Humanite," ii. 367. C/. E. 
Hatch, " The Influence of Greek Ideas and Usages, upon the Christian Church," 
T^ondon, 1898.) . 
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and ii. 8, 99). The disciple of the latter, Crates of Thebes, in one 
of his highly philosophic tragedies, expresses the same sentiment (ibid. 
vi. 7, 98) in lines of great beauty : 

Ovx eig TraTpag fioi irvpyogj oh jxia ffriyri, 
7ra(Tr)Q hi ^ipcrov Kal 7r6\i(T/jia Kai c6/jiog 
iTOifiOQ iifily iy^iairdaSai irapa. 

And the theatre was a most potent factor in the political, no less than 
in the social life of the Greeks. Therefore, to the other claims which 
Aristophanes has on our admiration, this must also be added, that 
in critical times and adverse circumstances, he, more than any other 
scenic poet, had the courage and the sagacity to inveigh against the 
evils of war, and to advocate peace and conciliation. Equally impres- 
sive and beautiful is the apophthegm of the founder of a different 
school of philosophy, Democritus, who said that for the wise man every 
country is habitable ; since to the virtuous soul all the world is Father- 
land. 'AvSpl ao<^^ iraaa yrj ^aTrj' '^i'%^9 jap ayadri^; irarpl^; 6 
^vfiTra^ KocTfjLOf; (Stob; Eloril. xl. 7). It would be difficult to find a 
more broad-minded conception of humanity, expressed in words as 
touching as they are grand, than in Plutarch's treatise on Exile, 
§ 5.'*^ And when we turn to the Stoics, we find the idea of the 
universality of fatherland carried so far,^^ as to appear all but a 
negation of the duties of citizenship. ' • 

It would lead to great lengths, and considerably beyond the scope 
of this article, if we attempted to answer here the question which, 
naturally arises — how did the Greeks reconcile these doctrines with 
their intense love of country, their enthusiastic devotion to particular 
cities — tendencies which characterised their public life and powerfully 
affected their whole history. What is certain, and what must here 
suffice, is the fact that the two tendencies were found to be not irre- 
concilable, and that the teaching of their great thinkers, the sublime 
principles which Greek philosophy inculcated into the hearts of the 
most bright-minded and intellectually refined race that ever lived,* 
♦enabled the Greeks, in spite of adverse circumstances, and of the 

^ Cf. the extracts from two similar treatises in Stob. Floril, xl. 8 and 9. 
'** See the exquisite passages in Arrian's Dissertations of Epictetus, i. 9. 

* Mr. Lecl^y (" History of European Morals," i. 418) considers it an extra- 
ordinary event in history " that within the narrow limits and scanty population 
of the Greek States should have arisen men, who, in almost every conceivable form 
of genius, in philosophy, in epic, dramatic, and lyric poetry, in written and spoken 
eloquence, in statesmanship, in sculpture, in painting, and probably also in music, 
should have attained almost or altogether the highest limits of human perfection." 
Another authority, who has investigated this phenomenon, not from a litera-y 
or philosophical point of view, but on strictly scientific principles, speaks even more 
emphatically. Mr. Galton's anthropological researches, his statistical and comparative 
imeasurements of the physical and moral faculties of man, have led him to the 
•conclusion that " the ablest race of whom history bears record is unquestionably 
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pernicious influences of those times, to entertain broader views of 
humanity than any other people of antiquity ; to rise to a conception 
of public law more mature than anything we meet with later, even 
up to the beginning of the seventeenth century. 

ndaa jq m-arpk — every land is a Fatherland — was the dictum 
of the Delphic Oracle, " the oracle of the universe,'' as Cicero stjlea 
it. Its agency in the cause of peace, which it repeatedly counselled 
both to the Greek states and to the Asiatic despots who had recourse to 
its guidance, was most powerful ; all the more effective, since, in 
adopting the advice of a religious institution, no one could be 
suspected of submitting to foreign dictation of a political bias. Con- 
sequently, also, the Oracle promoted arbitration and conciliation in 
the affairs of Greece. We have already seen (note 10) the distinction 
between a judge and an arbiter, as defined by Aristotle, who goes on 
(loc, dt.) to add : " For this purpose has the (function of the) arbiter been 
devised, that what is fair should prevail." ^^ And further on (Rhet. iii. 11) 
he records the saying of Archytas the Pythagorean, that " an arbiter 
and an altar are alike ; for in them do those who suffer from injustice 
seek refuge." iEschines thought that no argument was more likely 
to reconcile the Athenians to the crafty policy of his client, Philip 
of Macedon, than to assure them that he was ready to refer all their 
disputes to arbitration ; and for this he claimed that great credit was 
due to Philip (c. Ctes. 30 ff., De F. L., 35). It is not for mere oratorical 



the ancient Greeks, partly because their masterpieces in the principal departments 
of intellectual activity are still unsurpassed, and partly because the population 
which gave birth to the creators of these masterpieces was very small." He goes 
on to show that " the millions of all Europe, breeding as they have done for the 
subsequent two thousand years, have never produced their (Socrates* and 
Phidias') equals." And, in concluding a closely reasoned argument, he adds : " It 
follows from all this, that the average ability of the Athenian race is, on the lowest 
possible estimate, very nearly two grades higher than our own ; that is, about 
. as much as our race is above that of the African negro. This estimate, which may 
seem prodigious to some, is confirmed by the quick intelligence and high culture of 
the Athenian commonalty, before whom literary works were recited, and works of 
art exhibited, of a far more severe character than could possibly be appreciated by 
the average of our race, the calibre of whose intellect is easily gauged by a 
glance at the contents of a railway bookstall " (" Hereditary Genius," pp. 329 and 
331). The statement of Sir Henry Maine, that, in an intellectual sense, nothing 
moves in the Western world that is not Greek in its origin, was, in a way, 
anticipated by Shelley (Preface to " Hellas ") when he wrote : " We are all 
Greeks. Our laws, our literature, our religion, our arts have their root in Greece. 
But for Greece, Rome — the instructor, the conqueror, or the metropolis of our 
ancestors, would have spread no illumination with her arms, and we might 
still have been savages and idolaters ; or, what is worse, might have arrived at such 
a stagnant and miserable state of social institution as China possesses." See also 
the reflections of Emen-on (" Essay on History "), and "What we owe to Greece,' 
in S. H. Butcher's "Some Aspects of the Greek Genius," London, 1891. 

^' Seneca (1. iii. de benef. c. 7) plagiarising the above with an unconcernedness- 
ruly Latin, says that the judge is limited by rules of law ; the umpire is left 
iiite free, and can soften law and justice by kindness and mercy. 
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effect that Aristides the rhetorician, in extolling the imperishable 
achievements of the Athenians, refers repeatedly to their endeavours 
to let inter-state arbitration prevail. In his " Panathenaic " (i. 158, 
ed. Jebb), he declares that the city of Athens strove to accustom 
the other Greeks to restrain themselves from rushing headlong into 
war, and to prefer submitting their difEerences to the adjudication of 
reason (X6y<p tcplveaOai irepl r&v hiaf^op&v)- He records (Pro Pac. 
Laced, i. 393) the fact that the Athenians returned this one reply to 
the repeated and peremptory embassies of the Lacedaemonians : let 
some judicial arrangement be sought, and let not war be waged 
among Greeks.*® Again (Leuctr. 2. i. 429), he recalls to mind that the 
Thebans also were invited to settle disputes by arbitration. And in 
his praise of Pericles (Pro Quatr. Vir. ii. 149), this he especially thinks 
worthy of admiration, that he was averse to war at the outset, and 
counselled that difEerences should be adjusted amicably. 

When iElius Aristides wrote, (towards the middle of the second 
century of our era), the hard rule of Rome held the world under a yoke 
of iron. Nothing had availed to assuage the violence or mollify the 
rigour of Roman aggression, though the humanising philosophy of 
the Greeks had been interpreted nobly by those Roman thinkers who 
were reared in the schools of Greece. Marcus Aurelius, who was a 
philosopher first and an Emperor after, whom his people believed to 
have been sent by the gods to benefit mankind,*® who thought in Greek, 
and in Greek wrote that truly golden book of his, he alone adopted 
to the full the teaching of his Greek masters. " My city [socially], 
and my country [politically] : as Antoninus, it is Rome ; as a man, the 
world. Therefore, what are beneficial to them, are the only things 
that are good to me " (vi. 44). And again : " Some (poet) has said : 
' Dear city of Gecrops.' And wilt thou not say, ' Dear city of God ? ' '^ 
(iv. 23). Such are some of the Meditations concerning Himself — 
meditations diametrically opposed to the comfortable but ignoble 
idea conveyed by the aphorism, " ubi bene, ibi patria." Long before 

*" In the preceding article I omitted to refer to another case of mediation, if 
not, strictly speaking, of arbitration, which is very briefly recorded by Plutarch 
(Demetr. xxii.). The Athenians, he says, intervened, and brought about an amicable 
arrangement between Demetrius and the Rhodians, both parlies desiring the cessa- 
tion of hostilities. 

^® " On sent en soi-meme un plaisir secret, lorsqu'on parle de cet empereur. 
On ne peu lire sa vie sans une espece d'attendrissement. Tel est I'effet qu'elle 
produit, qu'on a meilleure opinion de soi-meme, parce qu'on a meilleure opinion des 
hommes. ' Montesquieu, "Grandeur et Decadance des Remains, " xvi.— Cardinal 
Francesco Barberino dedicated his translation (1667) of that book to his own soul, 
" that it might blush more red than the scarlet of his robe, witnessing the virtues of 
that Gentile." At the v©ry outset of his Meditations ^i. 6) Marcus enumerates 
among the things in life for which he is grateful, the fact that he had Greek 
masters and had received a Greek training. 
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him, Cicero poured forth to unwilling ears the high principles with 
which his mind had been adorned by the philosophy of Greece, stig- 
matising the rapacity and injustice of his countrymen. "Ad versus 
hostem seterna auctoritas," was an old axiom with the Romans. 
Originally hostis signified both an enemy and a stranger, the two 
meanings being ordinarily confounded;'^ " Hostis apud majores 
nostros is dicebatur quem nunc peregrinum dicemus. Indicant 
XII Tabulae, ut : stcUtis dies cum hoste ; itemque, adversus hostem 
-sterna aitctoritas.' This, on the authority of Cicero (De OfE. i. 12), 
who also condemns the practice of expelling, without any just or 
assignable cause, an entire body of foreign residents. " They also 
act inhumanly who prevent foreigners from inhabiting their cities, 
and banish them ; as Pennus did in a former generation, and Papius 
recently " (Ibid. iii. 11 ; C/. Pro Arch. 5 ; Pro Balb. 23 ; Ad Att. iv. 
16, &c.). Junius Pennus, tribune in 126 B.C., had a law passed expel- 
ling all foreigners (peregrini) from Rome ; and this law was re-enacted 
in 65 B.C., under the tribune Caius Papius, " on the pretence that they 
were too numerous, and did not seem worthy to live with the Romans," 
as Dio Cassius expressly states (xxxvii. 9 ; Cf. Val. Max. iii. 4, § 5). 

*" " Plus que les auires peoples, les Remains voyaient des ennemis dans toutes 
les nations, parce qu'ils convoitaient la domination du monde entier. lis gravirent 
sur la loi des XII tables la qualification d'ennemi pour designer I'etranger. Les 
jurisconsultes traduisirent ces sentiments en regies juridiques, avec la rigeur 
qui les caracterisent." (F. Laurent, " Hist, de THumanite," iii. 67.) Compare with 
this the theory and practice of the Greeks. The persons of strangers were 
deemed sacred, and they enjoyed the immunities of suppliants ; they were con- 
sidered as sent by Zeus, one of whose attributes was that of ^kuiog. So from the 
earliest times in Homer : — 

. . . ov fioi 9kfUQ ItTT, ov^' fi KaKiiMtv okQiv t\9oi, 
^eTvov drifiijaai' npoQ yap Atof etViv diravTEQ 
liiivoi re, Trr^xot re* ^otrig ^ oXi'yij re 0iX?/ re. 

(Od. xiv. 56 ; also vi. 207, &c. 

Cf. Apol. Rhod. Argon, ii. 1132.) 

And according to the saying of Pythagoras — ^kvoQ avrip dtKaiogj ov fiovov itoXitov, 
aXKd Kal avyyspovQ aa^epet — a stranger, if a just man, was considered not only 
more than a fellow-citizen, but more even than a relative. This religious reverence 
was so intense, that it was believed the gods themselves often appeared among men 
disguised as strangers : 

Kai re 9eoi ^sIvoktiv loiKoreg dXKo8airo7(ri, 

TravToloi TEXiOovreCy iirurTpu)^Cj(n TroXijat^' 

Od. xvii. 484. 
a belief not dissimilar to the Apostolic behest : "'Be not forgetful to entertain 
strangers, for thereby some have entertained angels unav^'areo" (Heb. xiii. 2). 
Indeed, Zeus was supposed to fare along with the strangers that were being 
entertained, and, if wronged, to become their avenger (Od. ix. 270; : 

Ztvg ^ cTriTifirfTiop Iicerawv re, ^e'ivujv re, 

KiiviOQf 8c ^(ivoimv lifi' aidoioKTiv orrridft. 
Any violation of the laws of hospitality was deemed a crime among men, and 
an act of impiety to the gods, which was punished severely, as the ^ticot Kano^iviag 
directed. In a word, the customs of hospitality offer one of the. most beautiful 
aspects of Greek life, a trait of national character which still subsists among the 
people of Greece. 



Digiti 



zed by Google 



At the outset of the above treatise"^ (i. 11), Cicero remarks : "We 
should, in my opinion, always take measures for such a peace as may 
contain no element of treachery, in which — ^had my advice been followed 
-^we might have enjoyed some, if not the best, form of government. 
Of this we have now not any." He had excellent reasons for giving 
this advice ; ^'^ he proposed to comment (iii. 22) upon one of the most 
disgraceful breaches of a solemn compact which history records : *' If 
supremacy is sought for the sake of glory, let guilt be excluded, in 
which there can be no glory ; but if power for its own sake is to be 
attained by any means, it can never be an advantage, when it involves 
infamy. The proposal, therefore, of Lucius Philippus, the son of 
Quintus, was not expedient : that the (Greek) states which Lucius 
Sylla had made free, by a decree of the Senate, and in consideration of 
a sum of money, should be again made tributary, and that we should 
not refund the money which they had paid for their exemption. The 
Senate acquiesced. A disgrace to the empire ! The honour of pirates is 
better than was that of the Senate ! " No doubt, he had in view this 
iniquitous proceeding, as also the hypocrisy which invariably accom- 
panied Roman aggression, when he further advised : " We should also 
bear in mind that justice must be regarded even toward the most 
humble. ... Of all forms of iiljustice none is more hateful than the 
conduct of those who, while practising the deepest deception, contrive 
to appear sincere " (i. 13). 



III. 

ROMAN TIMES. 

SacH lofty teaching had no effect on Roman policy. In private 
matters arbitration was, indeed, a recognised and thoroughly organ- 
ised* institution in Rome, as we have seen it in Greece ; and it was 
from the mother country that the colonists transplanted that institution 
to the Greek cities of Sicily. So that it was found flourishing there, 
and was sanctioned and confirmed by the Lex RupHia, when (131 B.C.) 

*i This work of Cicero is admittedly based upon Greek models, and is partly 
translated verbatim from Greek original textSi, (See Garve's Transl., 6th Ed. 
Breslau, 1819.) 

*- " En realite, toutes les conventions de Rome furent des traiUs iniganx qui 
soumettaient les vaincus ou les allies a une dependence plus ou moins directe. 
Quand les Romains avaient entierement abattu leurs ennemis, ils ne faisaient pasde 
traite avec eux ; appliquant aux relations Internationales la precision de leur language 
juridique, ils qualifiaient de loi les conditions qu'ils dictaient a ceuxqui se livraient 
a leur merci. Aujourd'hui que les formulesne nous imposent plus, nous nepouvons 
mieux caracteriser la nature des relations de Rome avec les nations etrangeres, qu'en 
disant que toutes subissaient la loi du vainqueur." (F. Laurent, op. cit. iii. 190.) 
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the Proconsul P. Rupilius presided over a commission ^^ for the re- 
vision of the laws of the island, in a sense favourable to Roman mastery. 
Inter-state arbitration, however, was considered by Rome permissible 
to her tributaries for the adjustment of their minor differences ; but 
for herself useful only as a sure and safe means of appropriating the object 
in dispute, and, at the same time, of absorbing the litigants them- 
selves.'^* We have already seen that Roman administrators referred, 
on occasion, differences which had been submitted to them to the 
arbitrament of third parties. But there is not a single case on record 
in which Rome permitted a dispute of her own to be dealt with in this 
manner. '* Tu regere imperio populos, Romani, memento," was her 
watchword. And when at the zenith of her power, having proudly 
declared herself to be *' the abriter of the world," she deemed it 
illogical to condescend to deal on equal terms with others, 
pi There existed, however, in Rome an institution the role of 
which, as in the case of the Amphictyonic Council in Greece, 
had some semblance of mediation. Consequently, its nature 
has been entirely misconceived by a certain school of historians. ^^ 
They erroneously suppose that the functions of the college of 
priests called the Fetiales was to endeavour to conciliate and 
compromise differences, so as to* obviate war between Rome 
and other states. But their duties — which are succinctly defined 
by Varro (De Ling. Lat. v. 86) — were limited to this only : to 
make demand for satisfaction, when a dispute had been provoked ; 
to pronounce that the war to be waged by Rome was a just one ; 
and, finally, to perform certain rites, signifying the formal declara- 
tion of war. They were also present at the formalities attending the 



^^ Cf. R. Dareste, De forma et conditione Siciliae provinciae Romanae ; Paris, 
i8£0, c. iii. 

** " II est inutile d'ajouter que les Remains, par le caractere mdme de leur poli- 
tique exterieure, n'etaient pas propres auroie du mediateur. II leur manquait, pour 
le remplir, la principale qualite, savoir, Timpartialite. L'histoire nous a transmis, en 
cTet, plus d'un exemple de leur mauvaise foi." (L. Kamarowsky, " Le Tribunal 
Titernational," 1887, p. 118.) 

** The following is from Bossuet's " Discours sur l'histoire universelle,'* iii. 6: — 
** Qu'y a-t-il de plus beau et de plus saint, que les colleges des feciaux ? Ce conseil 
etait etabli pour juger si une guerre etait juste. Quand la justice de la guerre etait 
reconnue, le Senat prenait des mesures pour I'entreprendre. Mais on croyait devoir 
avant tout redemander dans les formes a I'usurpateur les choses injustement ravies, 
et Ton n'en venait aux extremites qu'aprfes avoir epuise les voies de la douceur." 
And he goes on to declare that this famous institution might well serve as an 
example to Christians " a qui un Dieu venu pour pacifier toutes choses n'a pu 
inspirer la charite de la paix " It is refreshing to turn from this verbiage to a 
letter of Renan {Revue Illustree^ October, 1892) in which he urges his friend Peyrat 
to " boldly show up what an amount of simple-mindedness and trust in the dicta of 
mere rhetoricians was needed to accept as masterpieces such a puerile production 
as the * Histoire Universelle,* which in our day would bare ly deserve to have a 
place in a nuns' library." 
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conclusion of peace, when the conditions of such peace had already 
Jbeen fixed. Therefore, they had, as a matter of fact, no part to 
play, until after war or peace had been decided upon by the Senate. 
-In case of war they proceeded to the frontier of the neighbouring 
state and there solemnly pronounced certain imprecations, calling 
the gods to witness that the cause of Rome was just, and their demands 
jequitable. ^ This was repeated within the territory of the intended 
victim, and, if within thirty days submission was not preferred, the 
iormal declaration of war was made by the " pater patratus populi 
Romani," the elected chief of the Fetiales, who again proceeded to 
the frontier, and shot across the boundary line a spear charred and 
43meared with blood — ^an emblem of the fire and slaughter which 
awaited the enemy. The act of demanding satisfaction and of declaring 
war was named darigatio. 

This ceremony, which had not so much as the semblance 
of an offer of arbitration, but which amiounced the alternative of 
submission or war, was intended merely to minister to the self -right- 
eousness of a people who desired to represent to themselves every war, 
however iniquitous, as a "just" one. The gross pharisaism of the 
proceedings became even more glaring when Rome began to extend 
Jier conquests beyond the sea. The observance of the traditional 
rites of the Fetiales then became inconvenient, not to say impossible. 
They, therefore, had recourse to a piece of that kind of sophistry which 
fhas abided to this day an inherited characteristic of the pontificate of 
Rome. A plot of land situated in the city itself was fictitiously (and 
^facetiously) transformed into an enemy's territory by being trans- 
ierred, for the time being, to some captive from the country already 
doomed ; ^^ and the mock ceremony was gone through with much 
gravity on the said piece of ground. The performers in this farce^ 
the College of Fetiales, which is spoken of with bated breath and 
reverential awe by Latin writers,^^ is not known to have effected the 

** ** An impious prayer, which the priest, unless he had been an imposter, must 
liave uttered with hon-or ; for even to this day it is as clear as sunlight that Rome 
broke the oaths, and had supplied the immediate occasions of war by her violation 
HDf right. And thus a religious institution . . . became the cause of a heavier sin 
^nd greater hardness of heart, when it no longer awakened awe, and was retained 
only in a hypocritical spirit." (B. G. Niebuhr, " History of Rome," iii. 183). 

*7 It is stated that the first time they had recourse to this subterfuge was on 
the invasion of Pyrrhus, when an Epirote deserter was supposed to have bought 
the piece of land opposite the temple of Bellona. (Servius, ad ^Eniad. ix. 53.) 

" " Sans doute les historiens (romains) cherchent a justifier les violences de 
leur patrie par des pretextes fallacieux ; ils jettent sur Tegoisme nu de cette race 
sans ideal un splendide manteau symbolique ; ils tentent de voiler son absence 
compile de sens juridique et de sens moral ; et pour faire illusion, ils nous 
montrent un beau decor solonnel, brode de pompeuses procedures ; seulement, cet 
-appareil the^tral ne sert qu'a masquer un grand vide. En fait de justice vraie les 
Romains n'ont rien eleve de solide." (M. Revon, op, cit. 96.) 
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compromise of any one dispute, or to have averted a single war 
on which Rome was bent. Each and all in succession were declared 
to be " justum piumque bellum '' ; and this having been done with 
a measure of solemnity, and with the accompaniment of certain 
rites, the Roman people were satisfied that their war was "just/"^ 
i.e., legal. In such matters the form counted with them for 
everything, the essence for nothing. The Fetiales, therefore, 
did not exercise so much as a moderating influence in favour of 
peace. Had they possessed any such power, it would certainly have 
grown with time, and would have abided as long as the Roman people 
existed. But their functions were the expression of national character 
and of certain religious conceptions, with the gradual weakening of 
which the institution also disappeared. After the second Punic 
war there is hardly any mention of Fetiales. ^^ 

Another Roman institution, that of the Recupatores, is equally 
removed from the realities of international arbitration. It was the 
outcome of certain treaties with neighbouring states for the establish- 
ment of courts empowered to deal out justice to Roman citizens living 
in such states, and to citizens of such states residing in Rome.^^ 
The jurisdiction of these courts was confined to private matters ; 
they had none of the attributes essential to international arbitration. 
Rome knew of no such institution in respect to outsiders. She made 
use of arbitration in order either to sow discord among her neighbours 
or to paralyse their means of defence, or to pave the way to fresh 
usurpations, or to swallow up, not only the oyster, but the contending 
claimants also. The history of the world offers no parallel to such 
iniquitous perfidity and systematic bad faith ; unless, indeed, 
we seek it in the annals of the Venetian Republic.^^ 

That the function of the Fetiales — whom Cicero (De Leg. ii. 

*' " Leur besogne propre est de dissimuler les grandes injustices de I'etat sous 
des formes solonnelles ; il ne sont qu'un instrument au moyen duquel on pratique 
des iniquiles legales : ' per fetiales legitimas injurias faciendo,' dit energiquement 
Lactance (Inst. vi. 9). Aussi ces injustices des Remains n'en sont-elles que plus 
odieuses ; car le mal franchement execute est moins haissable que Thypocrisie." 
(M. Revon, op. cit. 98.) 

®* The Greeks had a similar institution, the ^tviKov hKavTripioVy or Kpirnpiov ^hovy. 
and the ^tvoSiKag or ^(vikovq diKaaTCLQ. (See Julius Pollux "Hermeneumata," ed. 
Boucherie, p. 200.) 

*i Lorsqu'ils laissaient la liberte a quelques villes, ils y faissaient d'aboid naitre 
deux factions ; Tune defendait les lois et la liberte du pays ; I'autre soutenait qu'il 
n'y avait de lois que la volonte des Romains . . . Lorsqu'ils avaient vaincu quelque 
prince considerable, ils mettaient dans le traite qu'il ne pourrait faire la guerr^ pour 
ses differens avec les allies des Romains (c'est-a-dire Ordinairement avec tous ses 
voisins), mais qu'il lesmeltraiten arbitrage. . . . Lorsqu'il y avait quelques disputes- 
dans un etat, ils jugaient d'abord I'affaire ; et, par la, ils etaient surs de n'avoir 
conlre eux que la partie qu'ils avaient deja coi damnee . . . Quelquefois ils abusaient 
de la subtilite des termes de leur langue. lis detruisirent Carthage, disant qu'ils 
avaient promis de conserver la cite et non pas la ville. On sail comment les 
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14) styles " interpretes juris belli et pacis '' — was but a simple for- 
mality, absolutely devoid of authority in deciding peace or war, 
is made manifest from the occurrences which immediately preceded 
and caused the capture of Rome by Brennus. The facts are related 
by Plutarch (Camill. 17, 18), Appian (iv. 3), and Livy (v. 36, 37), 
whose very words I shall here quote. On the appearance of the 
Gauls, the inhabitants of Clusium solicited the aid of the Romans, 
" although they had no claim on them, either in right of alliance or 
friendship." Active aid was not given, but " the three Fabii, sons 
of Ambustus, were sent to mediate with the Gauls. This was an 
embassy, mild in its import, but entrusted to men of tempers too 
ferocious." However, the Gauls received them courteously, on 
account of the name of Rome, and, putting a stop to their operations 
against the town, came to conference. And when they were asked what 
injury they had received from the Clusians, whose city they attacked, 
Brennus, king of the Gauls, smiled and said : " The injury the Clu- 
sians do us, is their keeping to themselves a large tract of ground, 
when they can only cultivate a small one, and refusing to give up a 
part of it to us, who are strangers, numerous and poor. In the same 
manner you Romans were injured formerly by the Albans, the Fidenates 
and the Ardeates, and lately by the people of Veii and Capense, and 
the greatest part of the Falisci and the Volsci. Upon these you make 
war ; if they refuse to share with you their goods, you enslave their 
persons, lay waste their country, and demolish their cities. Cease 
then to express your compassion for the Clusians, lest you teach the 
Gauls in their turn to commiserate those that have been oppressed by 
the Romans." 

On this, the Roman ambassadors went into Clusium urging the 
inhabitants to rally against the barbarians ; and *' contrary to the 
law of nations took a part in the action — ^a fact which could not be 
concealed. Besides, Quintus Fabius rode forward beyond the line 
and slew a general of the Gauls, who was making a furious charge 
against the standard of the Etrurians, running him through the side 
with his spear. He was recognised by the Gauls while stripping 

Etoliens, qui s'etaientabandonnes aleur foijfurent troinpes . . . lis pouvaient meme 
donner a un traite une interpretation arbitraire : aussi, lorqsu'ils voulurent abaisser 
les Rhodiens, ils dirent qu'ils ne leur avaient pas donne autrefois la Lycie comme 
present, mais comme amie et alliee . . . Enfin. ils jugerent les rois pour leursfautes 
et leurs crimes particuliers . . . Les magistrats et les gouverneurs vendaient aux 
rois leurs injustices. Deux competiteurs se ruinaient a I'envi, pour acheter une pro- 
tection toujours douteuse centre un rival qui n'etait pas entierement epuise : car 
on n'avait pas meme cette justice des brigands, qui portent une certaine probite 
dans I'exercice du crime." (Montesquieu, " Grand, et dec. des Komains," c. vi.) 
The proceedings of Napoleon, who was known in his time as the " Corsican 
robber, an infamous bandit," &c., were, in comparison, highly respectable. 
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liis adversary of his arms ; on which notice was conveyed round 
through the whole army that he was one of the Eoman ambassadors." 
AndBrennus, calling the gods to witness " that against all the laws and 
usages of mankind, which were esteemed the most sacred and inviolable, 
Ambustus came as an ambassador, but acted as an emeny," drew oflE 
his men, bid the Clusians farewell, and advanced towards Rome 
slowly, sending ahead heralds " to complain of the ill-treatment they 
had received, and to demand that the Fabii should be delivered into 
their hands as a satisfaction for having violated the law of nations." 
The Senate considered the demand of the Gauls just, and many spoke 
against the Fabii ; " particularly the priests, called fetials, represented 
the action as an offence against religion, and adjured the Senate to 
lay the whole guilt and the expiation of it upon the persons who 
alone were to blame, and to avert the wrath of heaven from the rest 
of the Romans." But, as Livy significantly adds, "in the case of 
nobles of such exalted rank, partial favour prevented the senators 
passing a decree conformable to their judgment " ; and they, there- 
fore, " referred the matter to the people ; and the priests accused 
Fabius with the same ardour before them ; but such was the disre- 
gard they (the people) expressed for the fetiales, and such contempt 
for religion, that they constituted that very Fabius and his brothers 
military tribunes." Thereupon the Gauls, " hearing that the violators 
of the rights of mankind had even been recompensed with honours, 
and that their embassy had been slighted, inflamed with anger," 
marched on Rome (389 B.C.). 

Compare with this grotesque attempt at mediation the attitude 
of Rome, when the Tarentines and the other Greeks of Southern Italy, 
being hard pressed and in danger of absorption, invoked the help of 
Pyrrhus (280 B.C.). He sent heralds to the Roman camp proposing 
that, before they came to extremities, they should endeavour to put 
an end to their differences amicably, by accepting him as a mediator 
or arbitrator. But the consul, M. Valerius Leevinus, sent back a 
haughty reply to the effect that the Romans neither accepted arbitra- 
tion, nor feared the issue of war (Plut. Pyr. 16). 

Not only irreconcilable, but perfidious to the last degree was the 
conduct of Rome when another offer of mediation or arbitration was 
made by her own allies. The events which led up to the protracted war 
waged against Perseus, the last King of Macedon, are typical of the 
hypocrisy and duplicity of Roman policy ; an endeavour, among other 
things, having then been made to defame before attacking a brave 
enemy, by representing him as the off-spring of concubinage. In 
the third year of hostilities (169 B.C.) Prusias, King of Bithynia and 
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l)rother-in-law of Perseus, and the Ehodians, who had given every 
proof of fidelity to Rome, sent ambassadors offering to the Senate 
their good offices for the conclusion of peace upon moderate terms for 
-Perseus. And here, again, let the advocate of Rome, Livy (xliv. 14), 
xelate what ensued : — " The purpose of both was to effect a peace with 
King Perseus. The address of Prusias consisted of entreaties rather 
than demands ; for he declared that he had hitherto supported 
the cause of the Romans, and would continue to support it. But on 
Perseus sending to him ambassadors on the subject of putting an 
^nd to the war with Rome, he had promised him to become a mediator 
with the Senate ; and he requested that * if they could prevail on 
themselves to lay aside their resentment, they would allow him some 
sshare of merit in the re-establishment of peace.' Such was the dis- 
course of the King's ambassadors. The Rhodians, after ostentatiously 
mentioning their many services to the Roman people, and arrogating 
to themselves rather the greater share of its successes, particularly in 
the case of King Antiochus, proceeded in this manner : that ' at a 
time when peace subsisted between the Macedonians and the Romans, 
they likewise commenced a friendship with King Perseus, which 
they had since unwillingly broken, without having any reason to 
-complain of him, but merely because it was the desire of the Romans 
to draw them into a confederacy in the war. For three years past 
they felt many inconveniences from the war. In consequence of 
the interruption of commerce, and the loss of their port duties and 
provisions, their island was distressed by a general scarcity. When 
their countrymen could no longer suffer this, they had sent other 
ambassadors into Macedonia, to Perseus, to warn him that it was the 
wish of the Rhodians that he should conclude peace with the Romans, 
and had sent them to Rome with the same message. The Rhodians 
would afterwards consider what measures they should judge proper 
to be taken against either party that should obstruct a pacification." 
This account of the speech of the Rhodian ambassadors — the 
true tenour of which, however, may be read between the lines-— is given 
by Livy in order to justify both the outrageous reply of the Senate 
and his own sanctimonious reflexions : '* I am convinced that no 
person, even at the present time, can hear or read such expressions 
without indignation ; we may, then, easily judge what emotions 
they produced in the minds of the senators." The emotion produced 
had the effect described by Montesquieu (see note 61). The senators 
decreed that the Lycians and Carians, who by treaty were subject 
to Rhodes, should henceforth " enjoy independence." Livy adds that, 
according to another account, the senators made the following reply 
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(which, however, they may have made, while promulgating also the 
above decree). As in the case of Perseus, and other intended \'ictims, 
whom they first endeavoured to defame, so they acted with the 
Rhodians, their faithful allies. They had ventured to suggest an 
equitable arrangement ; they recompensed them by charging them with 
that duplicity and bad faith which Rome systematically practised : 
'^ In the commencement of the present war the Roman people had 
learned, from unquestionable authority, that the Rhodians, in concert 
with King Perseus, had formed secret machinations against their 
commonwealth ; and that, if the matter had been doubtful hitherto, 
the words of their ambassadors just now had reduced it to a certainty ; 
as, in general, treachery, though at first sufficiently cautious, yet, 
in the end, betrays itself. The Rhodians, by their messengers, had 
acted the part of arbiters of war and peace throughout the world ; at 
their word the Romans must take up arms and lay them down ; and 
must soon appeal, not to the gods, but to the Rhodians for their 
sanction of treaties. And was this, indeed, the case, that, unless their 
orders were obeyed and the armies withdrawn from Macedonia, they 
would consider what measures they should take ? What the Rhodians 
might determine, they themselves knew best ; but the Roman people, 
as soon as the conquest of Perseus should be completed, an event 
which they hoped was at no great distance, would most certainly 
consider how to make due retribution to each State, according to its 
deserts in the course of war." 

Such was the haughty and prevaricating reply which the Roman 
Senate returned to a just appeal, reasonably formulated. And adding 
insult to injury, it " sent the usual present of the sum of two thousand 
asses to each of the ambassadors," who, with much dignity, refused 
to accept them. The cause for which the Rhodians pleaded was so 
irreproachable that Cato himself took up their defence in a speech, 
** Pro Rhodiensibus," fragments of which have been preserved by Aulus 
Gelius (Noct. Att. vii. 3), which was known to Livy (xlv. 25), but 
which he deliberately suppressed. Yet it was impossible not to admire 
the dignity and manliness with which they always spoke before the 
Senate. Twenty- two years earlier another Rhodian embassy had 
been sent to Rome, and in the great speech which both Polybius 
{xxii. 5, 6) and Livy (xxxvii. 54) report, they declared that "the 
Greeks, unfortunate though they may be, are animated by a spirit 
worthy of your own." 

After these cases of what may be considered rather as proferred 
mediation, coming now to instances of actual arbitration, we en- 
counter, at the very outset, one of the most revolting examples of 
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spoliation recorded in history. The circumstances refer to the year 
445 B.C., and it is perhaps best to let Livy (iii. 71, 72) relate this 
infamous business in his own words : " The honourable victory obtained 
over their enemies,, the people disgraced at home by a scandalous 
decision of a dispute concerning the boundaries of their allies. The 
people of Aricia and those of Ardea had often contended in arms the 
right of property to a certain district of land ; and, wearied by many 
losses on both sides, referred the affair to the arbitration of the Eoman 
people. Both parties attended to support their claims, and an assembly 
was held by the magistrates at their request. Here the matter was 
debated with great vehemence ; and, after the witnesses had been pro- 
duced, when the tribes ought to have been called and those assembled 
proceed to give their suffrages, there arose one Publius Scaptius, a 
plebeian, a very old man, who said : * Consuls, if I may be permitted 
to speak on a matter which concerns the interest of the common- 
wealth, 1 will not suffer the people to proceed in a mistake with respect 
to this affair.' The consuls saying that he was not worthy of attention, 
and should not be heard, he exclaimed that the cause of the public 
was betrayed ; and, on their ordering him to be removed, called on the 
tribunes for protection. The tribunes, who almost in every case are 
rather ruled by, than rule the multitude, to gratify the populace, 
gave liberty to Scaptius to say what he pleased. He then began by 
informing them that *he was in his eighty- third year, that he had 
served as a soldier in the very district in dispute, and was not young 
even then, that being his twentieth campaign, when the operations 
against the Carioli were carried on. He could, therefore, speak with 
knowledge on an affair, which, though after such a length of time it 
was generally forgotten, was deeply fixed in his memory. The lands 
in dispute, he said, had belonged to the territory of Carioli, and when 
Carioli was taken, became, by right of war, the property of the Roman 
people. He wondered by what precedent the Ardeans and Aricians 
could justify their expectations of surreptitiously wresting from the 
Roman state, by making it an arbiter, instead of proprietor, its right 
to a tract, to which, while the state of Corioli subsisted, they had 
never advanced any kind of claim; and he warmly recommended 
it to the people, not to be led by improper notions of delicacy to pass 
a sentence subversive of their own rights.' 

" The consuls, when they perceived that Scaptius was heard, 
not only with silence, but with approbation, appealed to gods and men 
against the infamy of the proceeding ; and, sending for the principal 
senators, went round with them to the tribes, beseeching them * not 
to be guilty of a crime of the worst kind, which could afford a 
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precedent still more pernicious, by converting to their own use a matter 
in dispute, whereon they were to decide as judges. -Especially 
when, as the case stood,. although it were allowable for a judge to 
show regard to his own emolument, yet the utmost advantage that 
could accrue from the seizure of the lands, would by no means counter- 
balance the loss which they sustain in the alienation of the affection 
of their allies, by such an act of injustice. For the loss of reputation 
and the esteem of mankind are of importance beyond what can be 
estimated. Did they imagine that the neighbouring states would 
impute this proceeding to Scaptius, an old babbler in the assemblies ? 
This indeed would serve, instead of a statue, to dignify the 
Scaptian name. But the Roman people would incur the imputation of 
corrupt chicanery and fraudulent usurpation of the claims of others. 
For what judge, in a cause between private persons, ever acted in 
this manner, adjudging to himself the property in dispute ? Surely^ 
even Scaptius himself, dead as he was to all sense of shame, would 
not act in such a manner, thus the consuls, thus the senators ex- 
claimed ; but covetousness and Scaptius, the instigator of that cove- 
tousness, had greater influence. The tribes being called, gave their 
judgment that the land in question was the property of the Roman 
people. It is not denied that it might with justice have been so 
determined, had the matter been tried before the judges ; but as the 
affair was circumstanced, the infamy of their determination was in 
no degree lessened by the equity of their title ; nor did it appear to 
the Aricians and Ardeans themselves in blacker or more hideous, 
colours than it did in the Roman Senate." 

It would be interesting to know upon what conceivable ground — 
especially after the declarations of the consuls in respect to the worth- 
lessness of the only witness, the " old babbler " — could any other 
tribunal have decided in the same sense. Livy, who wrote with a view 
how most to flatter the vanity of his countrymen, and how least to 
touch the susceptibilities of his contemporaries, is prudent enough not 
to insist too much in seeking extenuating circumstances in this dis- 
graceful affair. Nor does Dionysius of Halicarnassus (xi. 32), who 
relates the shameful proceedings in much the same manner, refer to any 
such circumstance ; but adds that, indignant at the first decision, 
the consuls had the balloting repeated three times, and each time the 
Roman people declared themselves masters of the disputed land. 

> About 185 B.C. (for the date is not given with precision) there 
occurred another similar outrage, which is related and commented 
upon by Cicero (De Off. i. 10) as follows : — " No more, indeed, is our 
countryman commendable, if it be true — for I merely follow the report 
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— that Quintus Fabius Labeo, or some other, when named by the 
Senate as arbiter respecting the boundaries of the territories of Nola 
and Naples, remonstrated, upon his arrival on the spot, with each party 
separately, not to be exacting or covetous, and to recede rather than 
encroach. When they had severally acceded to this, some breadth of 
land remained between them. He then fixed their limits where they 
had themselves (by receding) defined them, and the intervening space 
he adjudged to the Roman people. This is deception, not arbitra- 
tion." The doubts which Cicero expresses, as to the veracity of the 
report, are set at rest by Valerius Maximus, who, recording the facts 
(vii. 3, 4), condemns this infamy in strong terms : " Improbo fcamen 
prsestigiorum genere novum civitati nostrse vertigal accessit." Of 
this same Labeo it is further related by Valerius Maximus that, 
ha\dng defeated Antiochos, and having stipulated by a treaty of peace 
that half the king's ships should be delivered up to him, he ordered 
that each ship be cut in halves, thus destroying the entire fleet. In 
referring to the slight doubt as to the date alluded to above, Bar- 
beyrac adds (p. 373) very pertinently : " II n'importe ou on la place, 
pour montrer, et I'usage en matiferes de semblables choses, et le peu de 
scrupule qui faisait la politique des Romains d'user de tromperies 
grossiferes, que les sages d'entr' eux n'ont pu s'empScher de condamner.** 
Livy (xlv. 13) briefly records (169 B.C.) another similar case : 
"The Senate gave hearing to a controversy between deputies from 
Pisa and others from Luna ; the former complaining that they were 
dispossessed of their lands by the Roman colonists, while the latter 
insisted that the lands in question had been marked out to them by 
the triumvirs. The Senate sent five commissioners to examine and 
fix the boundaries." The result is not stated, but their appears, in 
this case, to have been no spoliation. Most likely it was deemed 
unnecessary, since both litigants were eventually swallowed up. 

The case, or rather the^series of events, which follows in chrono- 
logical order is perhaps the most complete example of the systematic 
perfidity with which Rome acted in all like circumstances. For more 
than twenty years Masinissa, King of Numidia, relying on the support 
of Rome, had provoked and wronged the Carthaginians by raids 
and spoliations, which resulted in the seizure of a number of towns 
on the littoral of the Syrtis, known as the Emporia. He forced them 
to pay to him the tribute formerly levied by the Carthaginians. 
The latter sent an embassy to Rome (172 B.C.) praying that the differ- 
ence should be decided by the Senate. Consequently Scipio Africanus 
and two other commissioners were sent out ; who, as Livy (xxxiv. 62) 
relates, " after reviewing the ground and hearing what would be said 
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on both sides, left everything as they found it, without giving any 
opinion. Whether they acted in this manner from their own judg- 
ment, or in persuance of instructions received from home, is by no 
means certain ; but this much is most certain : that, as affairs were 
oircumstanced, it was highly expedient to leave the dispute undecided. 
For, had the case been otherwise, Scipio alone, either from his 
knowledge of the matter, or the influence which he possessed and to 
which he had just claim on both sides, could, with a nod, have 
ended the controversy." The conscientious doubts of the Roman 
historian are effectually disposed of, both by what he himself relates, 
and by the well-known fact that Eome was just then considering 
the possibility of war against Antiochos the Great, King of Syria. 
It was, therefore, '' highly expedient " to encourage Masinissa to 
hound the Carthaginians, without at the same time declaring 
overtly against them, lest they be driven into the arms of Antiochos. 
Consequently we find, ten years later, a recrudescence of the dispute, 
which is again related by Livy (xl. 17) at some length. " The Bomans 
were arbitrators in a difference between the Carthaginians and Masinissa 
about a tract of land taken from them by Gala, the father of Masinissa." 
It was repeatedly reconquered by each party, who finally sent em- 
bassies to Eome and debated the matter before the Senate with as 
much violence, we are told, as they had waged the struggle for the land, 
Commissioners were again sent out, with the result that " they did not 
alter the right of possession, but remitted the cause entirely to the 
Senate of Rome." On apparently similar grounds as before, the 
Senate found it " highly expedient " to decide nothing, but allow the 
wrangling to go on for another ten years, when the unfortunate Cartha- 
ginians sent a third embassy to Rome, followed by Galussa, son 
of Masinissa. 

Let us again listen to the narrative (Ixii. 23) of the Roman his- 
torian : " Warm disputes passed between them in presence of the Senate, 
The Carthaginians complained that besides the district about which 
ambassadors were formerly sent from Rome to determine the matter 
on the spot, Masinissa had, within the last two years, by force of arms, 
possessed himself of more than seventy towns or forts in the Cartha- 
ginian territories. This was easy for him, who suffered no considera- 
tion to restrain him. But the Carthaginians, being tied down by 
treaty, were silent ; for they were prohibited from carrying arms 
beyond their own frontiers ; and, although they knew that if they 
forced the Numidians thence, the war would be waged within their 
own territory, yet they were deterred by another clause in the treaty, 
too clear to be mistaken, in which they were expressly forbidden to 
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"wage war against the allies of the Roman people. . . . They were 
sent, they said, to beseech the Senate to grant them one of three things : 
either that they, as a common aUy, should, on a fair discussion, deter- 
mine what was the right of each ; or give permission to the Carthaginians 
to defend themselves in a just war against unjust attacks ; or, finally, 
if favour swayed more with them than the truth, to fix at once how 
much of the property of others they wished should be bestowed on 
Masinissa. Their grants would be, at all events, more moderate 
than his usurpations. ... If they could obtain none of these things, 
and if they had, since the peace granted by Publius Scipio, been 
guilty of any transgression, they begged that the Romans themselves 
would rather inflict the punishment. They preferred a secure bondage 
under Roman masters to a state of freedom exposed to the injustice 
of Masinissa. It was better for them to perish at once than to continue 
to breathe under the will of an executioner. Having spoken thus, 
they burst into tears, prostrated themselves to the ground, and in 
this posture excited both compassion for themselves and no less dis- 
pleasure for the king." 

The sentiments of compassion for the one party, and the dis- 
pleasure for the other, which were thus excited, do not appear to 
have been either deep or of long duration ; nor did they prevent the 
Senate from acting with its traditional perfidity. Galussa, who was 
called upon to answer those charges, was permitted to withdraw on 
the specious pretext that he had no instructions from his father. 
And the Senate preceeded gravely to formulate certain vague 
platitudes as to the wickedness of seizing what is not one's own — a 
sanctimonious admonition which, coming from such a source, Masi- 
nissa was not very likely to take to heart ; the more so as his son was 
told to go back to him, all the way to Numidia, and find out what he 
had to say to it. How fully Livy entres into the spirit of the comedy, 
his concluding remarks amply demonstrate. '* With this answer the 
Carthaginians and the prince (Galussa) were dismissed. The custo- 
mary presents were sent to both parties, and the other attentions 
which hospitality required were performed with all courtesy." 

What followed is related by two more impartial and more autho- 
ritative witnesses, Polybius (xxxii. 2) and Appian (De Bell. Pun. 
67-73), the latter of whom gives a very detailed account. Polybius, 
with his admirable insight into character and real motive, remarks 
that "on their repeated embassies to Rome the Carthaginians were 
worsted, not because they were in the wrong, but because those who 
judged them considered it their interest to form such an estimate of 
the case." Appian also asserts repeatedlv (67 and 68) that th« 
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successive missions of arbitrators were instructed by the Senate to 
favour Masinissa as much as possible ; and that when the Cartha- 
ginians appealed to Rome, they were promised commissioners, but in 
each case their departure was delayed till it was pretty sure that 
Masinissa had already inflicted considerable injury on Carthage. 

The last commission sent out included, of all men, Cato, the 
intractable enemy of Carthage. Arriving on the territory in dispute, 
the commissioners called upon both sides to place in their hands 
absolutely all contentious matters. Masinissa, relying on the 
favour of Rome, readily cons^ted. The Carthaginians, however, 
who had every reason to doubt the equity of their judges, replied that, 
matters already settled by the treaty of peace with Scipio, after the 
second Punic war, could not fairly be subject to question or revision; 
but what had been done in contravention of that compact were the 
points to be arbitrated upon. The commissioners thereupon declined 
to consider those points only, and confined themselves to inspecting 
and inquiring into the condition of the country. During the fifty 
years' peace, that had elapsed, Carthage had recovered with astonish- 
ing rapidity, acquiring fresh power and wealth from its fertile lands 
and its trade oversea. So much so that the commissioners, who had 
been sent as peaceful arbiters, returned to Rome as harbingers of 
war, declaring that they had been filled with fear, not less than with 
jealousy, at the prosperity of Carthage. Cato, more especially, 
that austere and upright Roman, was unsparing in his denunciation 
of the old enemy, whose latest offence was rapid recuperation. To 
emphasise his argument, the incorruptible old man, lifting his toga, 
revealed specimens of the fine and large figs he had brought over 
with him; and he impressed upon the mind of the conscript fathers 
that this fruit was produced — manifestly for their use and benefit — 
in a land distant only three days' sail from Rome (Plut. Cato Maj. 
xxvii. ^). All good Romans therefore conscientiously agreed with 
Cato, when he declared that " delenda est Carthago." 

Meanwhile the traditional policy of Rome had been at work 
in Carthage : the ostensible arbitral missions had engendered divisions 
and dissentions (see note 61). Three factions had sprung up in the 
doomed city : the Roman party, one favouring Masinissa, and 
the " democratic " party which sought independence from foreign 
control. The democrats succeeded in banishing forty prominent 

^2 See a'so the version of the incident given by Pliny (N. H. xv. 20), who is lost 

in admiration of its manifold merits, and who concludes : " The thing, however, 

that is the most astonishing of all — indeed I can conceive nothing more trulv 

rnarvellous— is the fact that a city thus mighty . . . owed its fall at last to an 

ustration drawn from a single fig ! " 



Digiti 



zed by Google 



39 

Masinissians, and persuaded the people to swear that they would 
not permit so much as a proposal for their repatriation. The exiles 
took refuge with Masinissa, who immediately sent his sons, Galussa 
and Micipsa, to demand their reinstatement. But the gates of the 
city were shut upon them, and, in a melee which ensued, some of 
Galussa's followers were killed. On this pretext Masinissa declared 
war (150 B.C.), and an indicisive action followed. Scipio the Younger, 
who had meanwhile arrived from Spain, witnessed the encounter 
from the top of a hill " as from a theatre,'' declaring that " he had 
enjoyed the sight as only two before him had done in the Trojan war, 
Zeus from mount Ida, and Poseidon from Samothrace" (App. 
71 ; Val. Max. ii. 10, 4). As he was then in Masinissa's camp, 
" as an old friend," the Carthaginians appealed to him to arbitrate, 
ofiering to cede the Emporia to Masinissa, and pay him one thousand 
talents. But Masinissa insisted that the deserters also should be 
delivered up to him. Scipio therefore left without bringing about 
a compromise, and allowed the war to continue. The Carthaginians, 
being now pressed by famine and pestilence, were soon compelled 
to submit to all the demands of their enemy, reinstate his partisans, 
and pay, in the course of fifty years, an indemnity of five thousand 
talents. Thus Rome exploited the role of arbiter to such good effect 
as to reduce the Carthaginians to a condition favourable to her designs 
for a third Punic war. 

Similar was the perfidity of Pompey, but very different the sagacity 
of the disputants with whom he had to deal (64 B.C.). Tigranes, 
King of Armenia, and Phraates III., King of the Parthians, had been 
at war over some disputed frontier, without reaching any result, 
save the detection of underhand Roman intriguCii They both sent 
ambassadors to Pompey, who was then in Syria, the Armenians solicit- 
ing help, the Parthians complaining bitterly of the many wrongs they 
had suffered at the hands of the Romans, in defiance of the treaty 
recently concluded between them. Pompey, possessed with both 
shame and apprehension at these complaints, which were well founded, 
evinced hostility to neither party, and pretended not to condescend 
to notice the charges made by the Parthians ; but declared that he 
would not, like Lucullus, compromise his successes by a grasping 
policy ; that it was dangerous to add incessantly to one's acquisitions, 
and most unjust to covet that which belonged to others." He thus 
philosophised (shrewdly remarks Dio Cassius), because he could not 
then take " ; and he ended by saying that, as his two friends were dis- 
puting about a mere frontier line, he would refer their difference to 
three commissioners, whom, in fact, he despatched. The litigants 
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accepted them as actual arbiters, thus putting an end to their dispute. 
'* For they both knew very well that, whichever of the two should 
(by continuing the strife) get the better of the other, he would only 
be promoting the ulterior projects of the Romans, and would himself 
fall a victim to their rapacity, all the more easily '' (Dio Cass, 
xxxvii. 6, 7, p. 115 ; App. De Bell. Mythr. cvi. p. 404 ; Plut. Pomp. 
39). 

I will finally refer to an inscription which was discovered in 1506 
some ten miles outside the city of Genoa, and which recites the award 
of Marcus Minucius Rufus and his brother Quintus, who were sent 
(about 120 B.C.) as arbiters of a dispute between the inhabitants of 
Genua and the Viturii. The harsh and peremptory wording of this 
text conveys the impression, not of an impartial award, but of an 
arbitrary decision, the commissioners on either side figuring, not so 
much as representatives of free cities, but as humble functionaries 
who had come to take cognisance of a foregone resolve.^ 

Mention may also be made of certain awards, the exact nature of 
which is not stated, but which were apparently of little importance, 
and which some of the Roman Emperors pronounced during their 
provincial tours. One or two of those decisions are referred to 
vaguely by Philostratus (i. 24, 3 and 5 ; 25, 19), more with a view to 
the orations then pronounced by rhetoricians, than to the merits 
of the cases in question. 

I have been unable, so far, to trace a case of arbitration which 
Calvo (Droit. Intern. § 1709) and others after him assert to have 
occurred between the Romans and the Samnites.^ They vaguely 
attribute such a statement to Livy, but give no reference. One of 
them (Revon, op. pit, p. 103) adds the following remarks in respect 
to this supposed unique case in wliichRome is held to have acted on 
equal terms. " Mais il ne faut pas oublier ce qu'etait Rome a cette 
epoque : un simple camp de brigands, un village tout pareil, 
suivant I'ingenieuse comparaison de Montesquieu, a ' ces villages de 
Crimee faits pour enfermer le butin, les bestiaux, et les fruits de la 
campagne.' " 

Such has history — divested of myth and dithyramb — shown the 
policy of Rome to have been : founded upon cruel injustice, thriviug 

^ See *' Q. et M. Minuciorum sententia inter Genuates et Viturios dicta." Edidit 
et illustravit A. A. P. Rudorff ; Berlin, 1842. A later treatise is that of A. Grassi, 
" Delia sentenza inscritta nella tavola di Porcevera " ; Geneva, 1865. Some of the 
inscriptions included in Orelli's collection (Nos. 3 no, 31 18, 3347) refer to similar 
decisions. 

•* " Les guerres des Samnites datent de ce qu'on apj^elle les beaux temps de 
Rome ; et cependant le Senat se montra sans foi, et les generaux furent sans pitie." 
(F. Laurent, op. at p. 32.) 
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on deception and fraud, glorjring in the results of falsehood and perfidy. 
It is not surprising that pharisaism, so deeply rooted, should have 
sedulously sought to cloak its infamies by defaming those whom it had 
first despoiled ; by deprecating what it had invented — " mendacia 
GrsBca " — and by denouncing what it had caused — " fides Punica." No 
hatred is more bitter than that which a guilty conscience engenders 
towards those that have been wronged. No wrong is so hard to bear 
as that inflicted by a self-righteous wrong-doer.^ 

The ancient Greeks had, no doubt, many faults to answer for. 
But their errors were those of light-hearted children, compared with 
the premeditated and deliberately planned crimes of Rome. The 
Greeks were the apostles of humanity ; the Romans the propagators 
of brutality. And here again, as I have endeavoured to do, whenever a 
final verdict had to be sought, I shall leave it to an impartial authority 
to pronounce — 

" L'orgueil des Hellenes vient surtout d'une superiorite intellec- 
tuelle, consciente d'elle meme ; tandis que l'orgueil romain a plutot pour 
cause une pensee de force et de domination. Chez les Grecs, peuple 
d'artistes, de lettres, de democrates remnants, on meprise le barbare, 
parce qu'on le juge inintelligent et servile ; chez les Remains, peuple 
de soldats, d'administrateurs, de jurisconsultes, on le dedaigne plutot 
parce qu'il est faible, impuissant, mal organise. ... Si I'exclusivisme 
intellectuel pent quelquefois s'adoucir et s'apaiser, I'egoisme de la force 
est implacable. Or, de tout temps, Rome eut le sentiment de sa 
brutale mission dans le monde . . . C'est ainsi qu'un petit camp 
de brigands devint la ville souveraine " (Revon, op. cit. pp. 88, 89). 

Let us listen to yet another high authority, the learned author of 
"L'histoire de PHumanite" : — "Les Grecs sont une race privilegiee 
parmi toutes celles qui ont paru sur la terre. Deja dans I'antiquite 
ils furent glorifies par leurs vainqueurs : le plus beau genie de Rome 
proclama qu'ils avaient civilise les nations, en leur enseignant la 
douceur et I'humanite. Ce peuple etonnant remua toutes les idees, 

•* " L'histoire de Rome est une suite non-interrompue de guerres. Si nous en 
croyons les Romains, dans une lutte de plus de sept siecles, ils auraient toujours eu 
la justice de leur c6te. Les ecrivains Romains sont remplis de ses pretentions, et 
ils ont trouve croyance entiere chez les historiens. Ces temoignages ont lonj^emps 
imposes a I'humanite. Aujoud'hui I'illusion est detruite, et, au lieu de celebrer la 
justice des Romains, on va jusqu'a mettre en question s'ils ont eu un droit des 

gens (voir Osenbriiger, " De juris belli et pacis Roman," p. 9) II est vrai qu'il 

y a eu moins de perfidie, moins de violence dans les entreprises de Rome, petite cite 
d*Italie, que dans les conquetes de Rome, maitresse du monde. ... La faiblesse 
n'est pas capable des abus que la force se permet *, en celebrant les anciens Romains 
nous faisons honneur a leur vertu de ce qui etait I'effet de leur impuissance." 
(F. Laurent, op. cit ii. pp. 11 and 16). The judicious Barbeyrac (i. p. 247), also 
speaks "du pea de scrupule que faisoitc qs Romains, si vantez, de violer les regies 
de la justice et du Droit des Gens." 
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tous les sentiments. Sea philosophes unirent les abstractions de 
la raison speculative aux travaux pratiques de rhomme d'etat; run 
d'eux donna dans le monde paien le sublime spectacle d'un honmie 
mourant pour uneidee, martyr du devoir. Ses poetes, ses orateurs, 
ses historiens s'61everent a une hauteur qui est presque demeuree 
inaccessible. Quand Tantiquite s'ecroula, quand les barbares du 
nord envahirent I'empire remain, les tenebres couvrirent I'Europe 
pendant les longs siecles du moyen age. Qui ranima la vie de Tin- 
telligence ? qui emancipa la chretiente courbee sous le despotisme 
intellectuel de I'eglise ? Ce furent les ecrivains de la Grece, qui, sortant 
de leurs tombeaux, imprimerent ce puissant elant a la civilisation 
europeenne. La Renaissance cut I'importance d'une revolution ; elle 
prepara la Reforme, en la depassant " (F. Laurent, op, cit\ ii. p. 1). 
How true this is, how powerful was the influence of Greek ideas 
also in the field of international relations, even during the dark ages, 
will be gathered from the contents of the next and concluding article. 
It will deal with arbitration in the mediaeval and modem times, 
up to the Grenevan award. 

J. Gennadius. 



Digiti 



zed by Google 



43 



A BECORD OF INTERNATIONAL ARBITRATION. 

IV. 
MEDIEVAL TIMES. 

After the dismemberment of the Roman Empire in the West, the 
aspect of the Continent of Europe was not unlike that of an island 
devastated by volcanic eruptions. For a long time before the land 
and sea settle down into new formations and altered conditions, 
the boiling of the waters and the upheaval of the soil continue inter- 
mittently, until a benign and fruitful era sets in gradually. 

The Middle Ages were times of irruptions from afa". and of in- 
ternal convulsions ; of ever-recurring conflicts, and of unceasing wars 
between invader and defender, between overlord and vassal, between 
Guelph and Ghibelline, between the Papacy and the Empire, between 
Romanism and Protestantism. The states which sprang up out of 
the ruins of Roman Imperialism were only loose confederations of 
local military commands, feudal fiefs, in a perpetual state of inter- 
necine warfare, actuated by jealousies, hatreds, and ambitions, bent 
upon plunder, and urged on by rapacity. Castle was against castle, 
village against village, province against province. Such was the 
normal state of feudalism ; there existed no central power to curb 
the predatory instincts of petty counts and barons who warred and 
pillaged at will. The one force which then prevailed was what the 
Germans graphically designate as Faustrecht — the right of the fist. 
Only exhaustion disposed these men toward compromise.^ 

** Le baron feodal, lorsqu'il se croyait offense, ou que son droit etait viole, 
en appelait, avaut tout, aux armes ; et ce n'cst que raiement, qiiand la guerre 
trainant en longueur commen(;ait a lui etre tr6s nuisible par ses penibles conse- 
quences, qu'il se decidait a recourir a des personnes tierces, en leur conferant 
de pleins pouvoirs k I'effet de regler la question ayant donne sujet au conflit 
arnie, auquel il desirait mettre un terme. On voit clairement par les motifs 
gen^ralement indiques dans les compromis du moyen-age, ainsi que par les con- 
siderations presentees par des personnes tierces, en assumant Toffice d'arbitre, 
que le recours k I'arbitrage, k cette epoque n'etait qu'une reaction contre la guerre. 
(Chabro Wassilevvsky, " Le tribunal arbitral international," in the "Journal de 
Droit Civil et Criminel," 1881, p. i.) 
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In this state of things the only redeeming element was the spirit 
of chivalry, traditional and innate in the Germanic races of the 
North, which soon became predominant, and among which there 
lingered some vague notions of Roman discipline and administration. 
To this valuable legacy a new power was soon added. Christianity, 
in spite of the bitter struggles which all religious revolutions inevitably 
engender, taught love and charity even towards one's enemies, and 
its advent was proclaimed in the words of the Master : " Peace be 
with you — blessed are the peacemakers." It was first preached to 
the world in Greek, and it was moulded into a dogmatic whole by 
the Greek Fathers, men imbued with the precepts of Greek philosophy. 
It was presented as a ALadriKri, which in the Septuagint and 
the Gospels is synonymous with SvvO^Krj, i.e., an alliance,^ bringing 
peace and goodwill to all men. Christ was the Mediator ; and the 
Apostles declared themselves to be Ambassadors, bringing that message.** 
The Councils, later, in formulating the creed, named it S'v/a^SoXoi/, which 
signifies in Greek, not only a symbol, but, as we have seen (ch. iii.) 
also a c(mvention,^^ And the whole essence of conciliation and of 
amicable solution of differences between the faithful is eloquently 
expounded by St. Paul in his first Epistle to the Corinthians (vi. 1-9). 

But the prevalence of the new dispensation was— especially in 
the West, where almost every vestige of civilisation had been wiped out 
— slow, and fraught with difficulties and strifes.''^ Those who undertake 
the perilous mission of propagating truth and light are invariably 
faced by the strenuous opposition of gross prejudices, evil instincts, 
and " vested interests.'' It needed heroic efforts to secure at first 
even so much as the abolition of the old custom of reducing to life- 
long slavery those captured in war.^' Yet the Greek Fathers of the 

^ Hebr. viii. 6-9 : ** covenant," according to the English version. Cf. Schleus- 
ner, '' Lexicon Vet. et Novi Testamenti," s.v. Aiad/;icr;, and Suidas /i£<T«riyc' « iipifi^oTrowg. 

* " For which I am an ambassador," Ephes. vi. 20. St. John Chrysostom 
eloquently expounds this thought of ambassadorship : " What manner of man 
ought he to be who is the ambassador of a whole city (why do I say of a city ?), or 
rather of all the world?" &c. (De Sacerd. vi. 4, 518.) Cf. Schleusner, s.v 

' ATrotTToXog. 

* Schleusner, s.v. ^vfif3o\ov. 

7" I. Barbeyrac, " Traite de la morale des Peres de I'Eglise." A nsterd., 1728, 
'* Wallon, " Hist, de I'Esclavage dans I'antiquite " ; 3« pt., temps Chretiens. E 
Biot, " De r Abolition de I'Esclavage ancien en Occident." The oft-quoted passage 
in Aristotle (Ethica Nicom. viii. 13) has sometimes been imperfectly appreciated, 
if not entirely misconceived. The unemotional and strictly logical manner in 
which Aristotle examines the question overshadows, in the minds of some, the 
underlying lofty thought which forms the very essence of the Christian teaching : 
" The slave is an animated implement, and the implement an inanimate slave. 
Therefore, there is no affection for him, as a slave ; but, as a man, there is. For 
there appears to exist in every man a sense of justice towards all those who are able to 
take part in law and covenant ; and, as men, they become objects of affection." See, 
in regard to this, A. Vider, " Historia philosophiae juris apud veteres," Ludg. Bat. 
1832, p. 314. 
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Chtirch renewed and extended the doctrine of a universal city pro- 
pounded by the Stoics/^ And it was the fearless eloquence of 
Chrysostom at Antioch, and the unflinching courage of bishops like 
Ambrose and Flavian, which brought conviction to the imperial 
mind that there exists a code of laws even more supreme than the 
power of absolutism." No less admirable is the career of Epiphanius, 
the Greek bishop of Pavia (438-495), whose whole life was devoted 
to ensuring peace, and giving liberty to captives. By his saintly 
example and his perfervid eloquence he reconciled the Emperor 
Anthemius with his son-in-law Ricimer ; he brought about the peace 
concluded in 474 between the Emperor Glycerins and Euric, King 
of the Visigoths ; and, on the storming of Pavia by Odoacer, he saved 
the women and children from captivity. His influence over Odoacer 
he transferred to Theodoric, who sent the good and fearless bishop 
to Lyons, to obtain from Gundobald, the King of the Burgundians, 
the release of six thousand captives. As Gibbon (c. xxxix. n. 73) 
pithily remarks, " such deeds are the best of miracles." 

If is also to the efforts of the Christian Church that two remark- 
able institutions of the Middle Ages are due. The Pax Ecdesice, 
which was first established by the Council of Charroux, in Poitou 
(989), was confirmed and extended, under the name of " Truce of 
God " (treva or treuga Dei), at the Synod of Tuluges, in Roussillon, 
on May 16, 1027. It limited the right of carrying on perpetual warfare 
by those who took the oath ; they engaged to abstain from all violence 
and the shedding of blood from Wednesday, after sunset, to Monday, 
before sunrise, and on certain other festivals. All women, pilgrims, 
monks, clerks, and merchants, were specially protected. At the 
Council held at Rheims by Calixtus II. in 1119, and at the Lateran 
Councils of 1139 and 1179, the scope of the Truce of God was enlarged, 
and the Right of Asylum was sanctioned. Churches and ecclesiastical 
foundations were declared inviolable, while the plough, the ox, the 
horse, and even the olive trees of the peasant were placed under the 
aegis of the Church, and penalties were decreed. From France, 
where the movement originated, it spread to Germany, Italy, Spain, 
and England. But its prevalence waned, as the power of kingly 
authority increased, in the thirteenth century.^* It is a remarkable 

"i^ P. Janet, •' Hist, de la philosophic morale et politique dans Tantiquite et dans 
les temps modemes.',' Paris, 1858. 2 vols. 

73 Villemain, "Eloquence chritienne au iv. siecle " (1846, pp. 164—174) ; P. 
Albert, " Saint Jean Chrysostome considere comme orateur populaire." Paris, 1858. 

^* E. Simichon, " La Paix et la Tr6ve.de Dieu " (Paris. 1869). In 1182 a French 
carpenter, Durant by name, founded a Confraternity of Peace, which soon brought 
together a large number of men of every social status, the feudal aristocracy 
alone abstaining from the movement, since it was their violence it condemned. 
Other similar corporations were founded about that time. 
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coincidence that both the observance of truce at fixed intervals, 
and the inviolability of certain places of asylum, are but the revival 
of ancient Greek institutions. Even in the most troubled times 
a truce was observed all over Greece during the Olympic games and 
other Panhellenic festivals ; and nothing was held more sacred than 
the right of asylum. 

The power, however, which in the West arrogated to itself supreme 
and superhuman authority, while heralding peace and blessing the 
peacemakers, was itself the rife cause of bloody and devastating 
wars ; especially so, in its struggles for supremacy over a rival, also 
claiming to hold its authority from God — the so-called Holy Soman 
Empire. Both the " Vicar of Christ," whose temporal power was 
avowedly the gift of the sovereigns of this world, and the Emperor, 
whose " universal sovereignty," symbolised by the orb surmounted 
by a cross, the jurists of Bologna attempted to frame into a kind of 
dogma — both claimed to have inherited from Rome the hegemony 
of the world, and they both bid for supremacy by exploiting the 
superstitions of men, the jealousies of princes, and the enmities of 
nations. Thus they gradually arrogated to themselves the right of 
settling the differences that arose among the princes of Europe, 
and they carried out the function of arbiters in accordance -with the 
spirit and the traditions of ancient Rome. But the pretentions of 
both were finally wrecked on the shoals which their violation of right 
had created — resentment on the part of independent princes ^^ and 
enHghtened reformers against foreign interference and spiritual 
domination. 

The supremacy of the Empire was bound to disappear even more 
rapidly than that of the Church,^*^ which held sway over a more ex- 
ploitable foible of men — their spiritual fears. Indeed, if wisely and 
justly exercised, the arbitral jurisdiction of the Papacy might well 
have survived, with benefit to the world at large.^'' But the magnitude 

'* The Emperor had the right to judge between his vassals. Thus the Emperor 
Louis of Bavaria, when appealed to by Edward III. of England, recognised him at 
Coblentz in 1338 as legitimate King of France, instead of Philippe de Valois. 
When, however, Charles IV. was invited to Paris by Charles V. of France, in 1378 in 
order to decide as to his difference with England, every effort was made to 
frustrate all that which might have appeared to sanction imperial jurisdiction over 
foreign princes. 

'^ La suzerainete laique des empereurs sur la chretiente, fut encore moins 
reconnue que la suzerainete ecclesiastique des Papes. lis ne reussirent pas meme a 
empecher en Allemagne et en Italic les seigneurs, petits et grands, de troubler 
la paix interieure par des luttes incessantes. (Bluntschli, " Droit Intern. Codifie," 
Introd. p. 17.) 

'^ " By the constitution of this dominion (of the Church of Rome), whoever was 
the possessor of the Papal Chair, was, in some measure, the director of the affairs 
of Europe. He was the supposed mediator between Heaven and the world ; he 
^ecided upon right and wrong ; he was the great casuist in all difficulties ; and 
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of the powers which the Papacy at one time wielded, and the vastness 
of the ambitions which it always cherished, rendered arbitration, 
in the true sense of the word, impossible. The Popes placed no bounds 
to their arrogance and arbitrariness. They used excommunication 
as a means of compelling obedience to manifestly unjust decisions. 
They presumed to declare invalid treaties concluded between other 
Powers, or laws and regulations made for their internal administra- 
tion. They decreed the deposition of kings and emperors, and released 
their subjects from their oath of allegiance. A spiritual power, over- 
shadowed and disfigured by temporal pretensions so monstrous, 
"was not calculated to last or to impose for any length of time.'^ On 
the contrary, it was when their temporal power waned that the 
decisions of the Popes became more compatible with justice, and, 
therefore, more acceptable. Moreover, they decided the cases sub- 
mitted to them, not conformably with international law and usage, 
but in accordance with the law of the Church — and its interests. 
It is evident that such decisions cannot be considered as arbitral.^^ 

Let us therefore begin by seeldng elsewhere instances more suited 
to our present inquiry. The Byzantine historians make more than 
once mention of arbitration. Cantacuzenus (Hist. i. 45) gives the 
text of letters addressed (1327 a.d.) by Andronicus the Younger to 
his grandfather, Andronicus II., offering to submit their disputes to a 
judge — to Andronicus himself, if he would but act as a judge. Pro- 
copius (" De Bell. Gotthico," iii. 34) relates how the Gepidae, a Gothic 
tribe, having sent an embassy to the Emperor Justinian (about the 
middle of the sixth century) sought his support against the Lombards, 
to whom they had proposed to settle their differences judicially. 
Agathip-s (i. 2), who speaks with admiration of the institutions of the 
Franks, says that they never stained their fatherland with the blood 

among sovereign princes, who'obeyed no other tribunal, he might fairly be called 
the ' Gustos morum.' Could it have proceeded without abuse, or was it the lot of 
mortality to admit of such perfection of wisdom and virtue in one man, the institu- 
tion would have been admirable ! A common tribunal was thus supplied where it 
most was wanted. Appeals lay to it from all corners of Europe ; the weak could be 
upheld ; the strong could be repressed ; the most divine of all institutions, justice, 
had free room to display itself. . . . Such wisdom and purity, however, are hardly 
compatible, and certainly not very intimate, with our nature, and the good which 
the Popes have done has been far overbalanced by their power of doing mischief." 
(Robert Ward, "An Enquiry into the Foundation and History of the Law of 
Nation," ii. pp. 37-41.) 

^ Gregory VII. declared Henry IV. to have been deposed. But the German 
bishops assembled at Worms and retorted by deposing the Pope. Innocent IV. 
also declared that Frederic II. was deposed in virtue of the decision of the Council 
of Lyons. There are several other such instances in the i6th century, when, 
however, the power of the papacy was on the decline, and its decrees carried no 
weight. 

^ Consult on this subject an article in the " Revue de Droit International," 1878, 
p. 50J, by Ernest Nys, " Le Droit International et la Papaute." 
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of civil strifes ; but that, if their princes engaged in feuds, they ranged 
themselves on either side, armed as for battle, and bid them settle 
their differences before a judge, or else enter into single combat ; 
for it was not right, nor in accordance with their ancient customs that, 
for personal quarrels, the commonweal should suffer. And then the 
opposing forces, lapng down their arms, mixed in friendly converse. 
It was no doubt in continuance of this ancient custom that Canute, 
King of Denmark, and Magnus I., of Norway (1036 a.d.) agreed to 
refer to arbitration their rival claims to the two kingdoms. And 
again Eric V. of Denmark and Eric II. of Norway allowed Magnus I. 
of Sweden (1275) to decide as to their disputes. 

These cases are certainly not traceable to the influence of the 
Papacy or the Empire. One of the earliest instances of Papal ar- 
bitration — if the following transactions deserve that name — ^are the 
discreditable occurrences between King John of England and Pope 
Innocent III. — the most truculent and most aggressive of the bishops 
of Rome, who arrogated to himself universal dominion. After ex- 
communicating the Emperor Otho, and endeavouring to transfer 
Germany to Frederic of Sicily, he turned his attention to this country. 
King John, having rejected the Pope's decision on the election of Stephen 
Langton to the Archbishopric of Canterbury, was first interdicted 
(1208) and then excommunicated (1209) by the Pope. Two years 
later he issued a bull, absolving the English people from allegiance to 
their King, whom he deposed, and ordered Philip II. of France to invade 
England and enforce this decree. John thereupon made an abject 
submission to Pandolph, the legate of the Pope, and passed a charter 
resigning England and Ireland to Innocent, and consenting to hold 
his kingdom as a fief tributary to Popedom (1213). John, having been 
compelled later (1215) to sign the Magna Charta, laid before the Pope's 
tribunal his griefs against the barons. Thereupon Innocent, who now 
considered himself feudal lord of England, issued another bull, ab- 
rogating the charter, which, having been obtained without his sanction, 
he deemed derogatory to the dignity of the apostolic see, and he 
suspended Langton.^° 

In 1298 Boniface VIII. mediated between Philippe-le-Bel and 
Edward I., effecting a peace between them. In 1319 John XII. 
settled the dispute between Philippe-le-Long and Flanders. Another 
difference between the Emperor Maximilian and the Doge of Venice 
was referred to Leo X. (about 1510). But the most memorable 
Papal act of arbitration is that of the infamous Alexander VI. (Borgia), 



*• It is not surprising tliat among the more enlightened Italians of those and 
er times the Pope was known as " II Gran Turco dei Christiani." Cf. M. Sutcliffe ; 
Turcopapismo. Londini, 1604, 8°. ^^,^^^ byGoOgk 
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who, by his famous bull, IrUet ccBtera, of May 4, 1493, divided the new 
world between Spain and Portugal, thus disposing of the differences 
which had arisen since the discoveries of Columbus, on the one hand, 
and of the navigations of Vasco da Gama, on the other. A distant 
echo of that decision was heard in 1899, when the dispute between 
Great Britain and Venezuela, anent the Guiana frontier, was being 
arbitrated upon in Paris. The Venezuelans adduced Borgia's bull 
as evidence bearing upon the discoveries and possessions of Spain, 
and insisted that, at the time of the issue of the bull, the Papacy was 
recognised as a competent international authority. Far more adroit 
as a diplomatic move was Prince Bismarck's revival of Papal arbitration 
in respect to the claims of Germany on the Caroline Islands, the owner- 
ship of which Pope Leo XIII. had little difficulty in awarding to Spain. 
Those claims were a priori untenable and hopeless ; but it was a 
characteristic combination of the sense of humour and of the business 
instincts of the great German Chancellor to electrify for a moment 
those pretensions which the immortal German Reformer had, four 
and a half centuries earlier, demolished for good. 

Before proceeding further, we must record here another case of 
arbitration, as it is claimed by Papal authorities, or, more strictly 
speaking, of mediation ; which case has escaped the attention of 
professional writers on the subject, but which has recently been again 
treated at length by the Jesuit author of a very interesting book.** 
Ivan the Terrible, being hard pressed by the victorious King of Poland, 
Bathory, sent, in 1581, a certain Istoma Chevriguin (known in western 
records by a mere phonetic modification of the name, as Thomas 
Severingen) as envoy to the Pope, professedly in order to arrange 
for a coalition between Russia and some of the Western Powers 
against the Turks, but really in the hope of arresting the advance of 
Bathory and obtaining a respite. Ivan therefore invited the Pope to 
decide between him and Bathory, as a step preliminary to further 
arrangements. The Papacy, always nursing longingly the hope of 
obtaining some measure of recognition of its supremacy by any branch 
of the Greek Church, sent to Russia Antonio Possevino, a learned 
Jesuit, who, to his other accomplishments, joined rare diplomatic 
skill. Possevino, who left a most interesting and still valuable account 
of the state of Russia,®* was instrumental in negotiating the peace 
of January 15, 1582; but the. diplomatic advantage remained with 

** Le P. Pierling : " La Russie et le Saint-Siege : Etudes diplomatiques " (ii. 
Arbitrage Pontifical). Paris, 1897. 

*' Ant. Possevini Moscovia, ubi ipsius legatio in Mdscoviam ex parte papse 
Gregorii XIII., et pax ipso mediatore inter Moscoviam et Poloniam inita anno 1582 
recensentur. Antwerp, 1587. (Also, Vilnaj 1586, and Colon. 1587, and an Italian 
transl. Mantova, 1596, and additional documents elsewhere.) 
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th6 astute Moscovite, who neither recognised the Pope nor attacked 
the Turk. 

There is a solitary case recorded of a Pope submitting to arbitra- 
tion. Innocent IV. accepted, in 1244, the arbitrament of :the 
Parliament of Paris — ^in which city he was then sojourning — in his 
quarrel with the Emperor Frederic II. 

It is by less powerful princes that we find, during these ages, 
arbitration more equitably exercised. They were less grasping ; 
and their awards, being more in accordance with justice, became more 
readily sought and accepted by litigants. In this respect France 
holds a most honourable place. Henry III. of England and his barons 
agreed, in 1264, to submit their differences to the arbitrament 
of Saint Louis of France. At a congress held at Amiens, the King 
and his Consort Eleanor being present, the pleadings of each side were 
heard with scrupulous attention, and a celebrated award, perhaps the 
most elaborate of those times, was given, restituting to the King 
the fortresses held by the barons, and securing to the people their 
rights, as defined by the Charter. But the twenty-four barons, making 
a pretext of the latter clause, repudiated the award. In 1268 Louis was 
again called upon to settle the long-standing conflict between the Counts 
of Luxembourg and Bar. Philippe de Valois arranged, in 1338, a peace 
between the King of Bohemia, the German Princes, and the Duke of 
Brabant acting as " juge traiteur et aimable compositeur." In 1444 
Charles VII. decided in the dispute between the Duke Rene d'Anjou 
and Antoine Comte de Vaudemont, that the former should receive 
the Duchy of Lorraine and the latter the county of Vaudemont, but 
as a fief from Rene. Louis XL arbitrated twice : in 1463 between the 
King of Castil and the King of Aragon ; and in 1475 between Duke 
Sigismund of Austria and the Swiss Republic. In the same year he 
himself submitted his differences with Edward IV. of England to 
an assembly of bishops, who were to decide as " arbitri seu amicabiles 
compositores." 

An arrangement, not unlike some of the wiser and more equitable 
agreements of the present day, was the one concluded on the formation 
of the Hanseatic League in 1241. The differences arising between 
the confederate towns were to be settled by arbiters chosen by them ; 
and this choice was vested, from 1418 onward, in the city of Lubeck. 

Such are the instances of arbitration recorded during this rather 
depressing period of the world's history. 
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MODERN TIMES. 
Growth of Opinion in Support of Arbitration. 

The transition from the gloom of the ages not inaptly called dark 
to the enlightenment of the times that followed is signalled in history 
by a great intellectual revolution known as the Renascence — the 
achievement of that noble band of learned Greeks, who, fleeing before 
the devastating hordes of Mussulman invaders, sowed broadcast over 
Western Europe the vivifying seed of Greek philosophy, they having 
remained through those ages its sole custodians and interpreters.^' 
Never in the world's history has a period of like uplifting of mind and 
soul been known. It emancipated the world from the depressing 
and demeaning tutelage of the monk ; it engendered the Reformation ; 
it founded the humanism of modem civilisation. Its influence is 
now felt in every department of life ; and to it may be traced the 
efforts and the projects made since then to systematise into a con- 
sistent whole international law. The immediate predecessors 
of Hugo Grotius — Oldendorp, Winkler, Hemming, Alberico Gentilis, 
and others'* — were all versed in Greek, and from Greek sources, both 
ancient and Byzantine, derived their views and the systems they 
propounded. And the same influence is visible running like a bright 
vein of gold through all the later attempts in the same direction. 
Let us then, before recording the practical results obtained, consider 
the gradual development of the moral sense, whereby those results 
were rendered possible. 

The epoch-making work of Grotius (" De Jure Belli et Pacis, ' 
1625), in language temperate but firm and convincing, not only ad- 
vocates arbitration, but insists on the advisability of compelling nations 
to submit their disputes to congresses held by Christian Powers, 
which should be empowered to enforce obedience — "imo et rationes 
ineantur cogendi partes, ut saquis legibus pacem accipiant.''^ 

■* " The arms of the Turks undoubtedly pressed the flight of the Muses : yet we 
may tremble at the thought that Greece might have been overwhelmed, with her 
schools and libraries, before Europe had emerged from the deluge of barbarism ; 
that the seeds of science might have been scattered by the wind before the Italian 
soil was prepared for their cultivation. . . . The subjects of the Byzantine throne 
were still possessed of a golden key that would unlock the treasures of antiquity, 
of a musical and prolific language that gives a soul to the objects of sense, and a 
body to the abstractions of philosophy." (Gibbon, ch. Ixvi.). 

** Nicolas Hemming was professor of Greek at Copenhagen. His " Apodictica 
methodus de lege naturae," 1562, as well as the " Isagoge juris naturalis gentium et 
civilis," 1539, of Johan Oldendorp, professor at Cologne, and the " Principia juris," 
1615, of Benedict Winkler, professor at Liepzig, have been re-edited and commented 
upon by Kaltenborn : " Die Vorlaiifer des Hugo Grotius auf dem Gebiete des Jus 
naturae et gentium," Liepzig, 1848. 

" Lib. ii. c. 33i sec. 8 § 4, 
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The memoiy of the great and good King Henn IV., still cheiished 
by tiie French people, is popularly anodated with his fatherly wish 
that the meanest of his li^es should be able to enjoy a paule au pot. 
But few are aware that he was the first sovereign in modem times 
to conceive a scheme of a permanent court of arbitration. In 1603 
the King^s powerful minister, Due de SuUy, drew up at his dictation 
the project of a General Council, representing the fifteen states into 
which Europe was to be recast, and which were to refer all future 
differences to that Council, constituted after tiie model of the Greek 
Amphictyony, and composed of seventy del^ates. The federated 
states were to have an army of 270,000 foot and 50,000 horse, whose 
principal object would have been to drive the Turks out of Europe* 
The project was communicated to some of the European sovereigns, and 
both Queen Elizabeth and James I. are said to have lent a favourable 
ear. But it was not formally accepted when the great king, soldier, 
and statesman of France fell by the dagger of Ravailliac. Without 
the war for which Henri was then preparing, his project would most 
likely never have been sanctioned; partly because it aimed rather 
at the power and the prerogatives which the Imperial House of Austria 
still arrogated to itself, and partly because the undefined condition of 
the Law of Nations — even more vague than it is at the present day — 
did not ofta an adequate basis for the discussion of such a scheme. 
The full text of the proposal then made is not known to exist ; but 
its substance is given with sufficient clearness in Sully's Memoirs 
(liv. XXX.), in which it is referred to as 2e grand dessein du Roi. 

The same theme was treated at length by Leibnitz, in his '' Codex 
juris gentium diplomaticus " (1693) ; and it is at the root of the famous 
" Projet de Paix Perpetuelle '' (Utrecht,1713) of the Abbe de Saint Pierre 
(1658-1743). Although his perspicacity was not great, and his 
political views were mostly utopian, the Abbe was a man of great 
learning and high moral character. The enthusiasm, however, and 
the pertinacity with which he advocated his plan exposed him first 
to ridicule, and then to persecution.^ His career offers one of the 
rare instances of expulsion from the Academy, due to his courageous 

^ The political writings of the Abt>e de Saint Pierre exerted considerable 
influence on Tean-Jacques Rousseau, who has commented upon them, and who 
has adopted them to some extent in his own writings. He admits, in a way, the 
impracticable character of the scheme, but he justifies the ideas of the Abbe : '' 11 
s'imaginait bonnement qu'il ne fallait qu*assembler un congres, y proposer ses 
articles, qu'on les allait signer, et que tout serait fait. ... Si, malgre tout cela, le 
projet demeure sans execution, ce n'est pas qu'il soit chimerique, c'est que les 
hommes sont insenses et que c'est une sorte de folie d'etre sage au milieu des fous. 
Peut-on esperer soumettre a un tribunal sup^rieur des hommes qui osent se vanter 
de ne tenir leur pouvoir que de leur epee et qui ne font mention de Dieu meme que 
vce qu'il est au del ? " (CEuvres compl. iii. p. 393 sq.) 
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denunciation of the ruinous policy of Louis XIV. Irifteed, it was 
the state of exhaustion to which France had been reduced by the 
wars ending in the peace of Utrecht (April 11, 1713), which prompted 
him to revive the project of Henri IV. 

In like manner the destructive wars of the French Republic 

against the coalition induced the German philosopher, Immanuel 

Kant, to publish, in 1796, an Essay on Perpetual Peace, in which he 

proposed the abolition of armies and national debts, and the federation 

of all states, under republican institutions, thus rendering possible 

the amicable solution of international differences.®^ Before Kant, 

Jeremy Ben thai had planned, in 1789, the constitution of a general 

diet, or congress, in which each state should be represented by two 

delegates, and which should enforce its decisions by putting under the 

ban any recalcitrant state. Standing armies were to be reduced, 

and all colonies emancipated, permanent peace being thus ensured. 

Not dissimilar were the measures advocated, at an earlier age, by 

William Penn. And in the year 1780 Franklin wrote : " We make 

daily great improvement in natural, there is one I wish to see in moral, 

philosophy : the discovery of a plan which will induce and oblige 

nations to settle their disputes without first cutting one another's 

throats." ¥i»ally, we may here record the words of an eminent 

Scottish jurist. Sir James Dalrymple, first Viscount Stair : " Kings 

and states ought not to be both judges and parties, when others can 

be had; but, before they enter into war, they ought to demand 

satisfaction . . . and not decline arbitration when an independent 

judge can be had." 

We shall find, as we proceed in this inquiry, that it was the 
Anglo-Saxon race which brought within the compass of practical 
politics the principles which had thus far remained in the stage of 
theoretical discussion. The '* Holy Alliance," which was formed 
when Europe, long prostrate and exhausted by the wars of twenty 
years, was at first hailed as the harbinger of a new era of peace, so 
much so that Saint Simon was moved to write his " Reorganisation 
de la Societe Europeenne." The allied sovereigns of Russia, Prussia, 
and Austria declared that the aim of the treaty of September 26, 1815, 
was to regulate their domestic and foreign policy according to the 
precepts of Christianity, and that justice and peace would now prevail. 
Peace indeed was generally maintained for more than thirty years. 



■' He wrote enthusiastically of the meeting of several European Sovereigns, 
which, some years earlier, had taken place at The Hague : '* By these means there 
will be established in Europe a federal State, all the members of which will 
submit their differences to the arbitrament of such a conference, as to a sovereign 
judge." / 
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But the " Traite d' Alliance Perpetuelle " of November 20, the reso- 
lutions taken at Troppau, Leybach, and Verona, the stern suppression 
of every liberal tendency, proved that justice had been relegated to 
the region of pious hopes. 

The Society of Friends in New York were the first to demand, 
in 1816, the adoption of arbitration in international disputes. And 
the same year a Peace Society was established in England, with The 
Herald of Peace as its organ. Switzerland followed in 1830, at a time 
when Europe was again threatened with a general war. The Comte 
de Sellou, one of the most eminent, though least noticed, philanthropists 
taking as his device, '* I'inviolabilite de la vie humaine," founded 
La Societe de Paix de Geneve. And in 1841 La Societe de la Morale 
(3iretienne, of Paris, established a Peace Committee. The American 
Peace Association, which had meanwhile come into existence, 
petitioned, in 1835, the Senate of Massachussetts in favour of *' a 
Standing Court of Nations " ; and, after memorialising with the same 
object the legislatures of Vermont and Maine, brought the matter 
before the United States Senate (December, 1837), the Foreign Affairs 
Committee of which body, however, pronounced the project not yet 
ripe for consideration. The renewal of that step, two years later, 
had no better success ; but in 1851 the Senate's Committee adopted 
a favourable resolution ; and in 1853, on the proposal of Mr. Under- 
wood, the President of the United States was urged to insert in future 
treaties a special clause, providing for arbitration in cases of dis- 
agreement arising out of such treaties. Another body, the New York 
Peace Society, sought, in 1838, to establish a Board of International 
Arbitration ; and this project was further elaborated by James Mill 
in 1842. 

The declarations made in America found an echo in the British 
Parliament. True to his device, '* Free trade, good will, peace among 
nations," Richard Cobden was the. first to advocate in the House of 
Commons the adoption of arbitration. On June 12, 1849, he moved 
for an address to the Crown praying that the Foreign Secretary be 
instructed to include an arbitration clause in future treaties ; and he 
urged that any country, not fulfilling such an obligation once con- 
tracted, could only wage war " with the brand of infamy stamped 
upon its banners." Lord Palmerston, however, opposed and defeated 
the motion by 176 to 79 votes. 

Though opposed in Parliament, Cobden's proposal was destined, 

^ by its very importance and intrinsic merit, to become a factor in the 

policy of the country. His negotiation of the commercial treaty with 

"•^rance resulted in so rapid a growth of prosperity, that it made mani- 
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fest to all in which direction lie the reciprocal advantages of nations 
in their relations with each other. This gradually maturing con- 
viction was strongly manifested for the first time at the Congress of 
Paris. Article 7 of the treaty of 1856 had already provided for 
mediation between the signatory Powers, when the delegates of the 
Society of the Friends of Peace, Mr. Henry Richard and Mr. Joseph 
Sturge, prevailed upon the Earl of Clarendon to propose the adoption 
of the following resolution : — 

" The Plenipotentiaries do not hesitate to express, in the name 
of their Governments, the desire that the States, between which any 
serious misunderstanding may arise, should, before appealing to arms, 
have recourse, as far as circumstances might allow, to the good ofl&ces 
of a friendly Power." But while adopting this resolution, the 23rd 
Protocol recorded the following reservation : — " Each Government 
will be the only judge of the requirements of its honour and interests ; 
and it is not intended in any way to circumscribe their authority, 
but only to furnish to them an occasion of abstaining from recourse to 
arms, whenever difficulties may possibly be removed by other means." 
Even so hedged, the resolution of April 16 marks yet another 
stage in the slow and laborious, but steady onward progress. It 
was a signal achievement for that time. Mr. Gladstone, in referring 
to it, declared in the House of Commons that it facilitated arbitration 
and favoured the progress of humanity ; and Lord Derby spoke of 
it as " a principle which, to the glory of the Paris Conference, would 
be observed in all future treaties." An engagement to mediate does 
not, of course, possess the obligatory character of an agreement to 
arbitrate. But it is an initial step towards it. It was not effectual 
in staving off the Danish war of 1864, nor the struggle for predomin- 
ance in Germany, two years later. But England's mediation between 
France and Germany in 1867 was successful in averting the danger 
which arose out of the Luxembourg question. 

On the other hand, the Paris Conference of January 9, 1869, 
called together to mediate between Greece and Turkey in respect 
to the Cretan insurrection, is held by two great authorities on In- 
ternational Law — Professor Bluntschli and Mr. RolKn-Jacquemyns — 
to have appKed the provisions of the Paris Protocol in a manner 
contrary to its spirit, and unfair in substance ; inasmuch as the Con- 
ference acted on that occasion, not as a mediator, but as an arbitrary 
judge, and admitted in its deliberations Turkey, one of the parties in 
the litigation, whHe it excluded Greece. 

More enlightened and more equitable were the efforts of the Powers 
in 1880, when the Concert of Europe, acting as a Council of Arbitration, 
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in regard to the execution of the provisions of the 13th Article 
of the Treaty of Berlin, prevailed upon Turkey to cede to Greece 
Thessaly and a small strip of Epirus. Speaking at the Lord Mayor's 
banquet of that year, Mr. Gladstone said :— " In the case of Greece 
we have witnessed that which, I think, must fill every mind with 
satisfaction, namely, a large adjustment of territory, which 
has been accomplished, I might almost say, without any angry 
word, but certainly without the shedding of one drop of human 
blood." 

Thus the united action of the great Powers, the Concert of Europe, 
whenever it was actuated by no ulterior motives, has promoted, indi- 
rectly though it be, the principle of arbitration. This tendency may 
be discerned in the acts even of a body as imbued with reactionary 
notions as was the Congress of Vienna of 1815. On that occasion 
the principle of arbitration, by reference to a commission, was applied 
to matters which possessed no immediate political import. Four 
such commissions were then appointed for the settlement of (a) the 
Rhine dues ; (b) the succession to the Duchy of Bouillon ; 
(c) the custom dues dispute between the Swiss cantons of Uri 
and Tessin ; and (d) a certain portion of the publfc debt of the 
Netherlands. 

In like manner, but in a larger spirit, and with a wider scope, 
the Congress of Paris constituted in 1856 the International Commission 
of the Mouths of the Danube. This body, composed of the consuls 
of Austria, France, Great Britain, Italy, Russia, and Turkey, has its 
seat at Galatz, exercises absolute control over the lower reach of the 
great river, disposes of a special police force and of a small flotilla, 
fljdng its own distinctive flag, collects its own revenues, raises loans, 
executes great engineering works, and has subsisted for some fifty 
years — about the only survival of the decisions of that Congress. It 
offers the best illustration of the possibilities of the united action of 
the Powers for the solution and management of troublesome questions. 
The opening of the Suez Canal was condusive to the creation 
in Egypt of a similar organisation. The International Courts in 
that country, due mainly to the enlightened policy of Nubar Pacha, 
have proved an unquaUfied success. Called upon to adjudicate be- 
tween the subjects of some twenty different nationalities, these courts 
may be said to have offered an encouraging precedent for the estab- 
lishment of the International Court of Arbitration. In a restricted 
sense their function is parallel to that of the Supreme Court of the 
United States, that great institution, the like of which is to be met 
^ith in no other country, and which John Stuart Mill justly considered 
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as international, since it adjudicates on questions arising between 
the states of the Union." 

But enough has here been said of the moral agencies which have 
contributed to make arbitration a recognised principle in modern 
politics. The next and concluding article will deal with its 
practical application. 



" ** The usual remedies between nations, war and diplomacy, being precluded 
by the federal union, it is necessary that a judicial remedy should supply their place. 
The Supreme Court of the Federation dispenses international law, and is the first 
great example of what is now one of the most prominent wants of civilised society, 
a real International Tribunal." (J. S. Mill, ''On Representative Government," 
ch. xvii., 3rd edition, 1865, p. 314. — It should not be forgotten, however, that the 
Supreme Court proved powerless to avert the Confederate War.) 
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A EECORD OF INTERNATIONAL ARBITRATION. 

VL 

ARBITRATION AS A PRINCIPLE IN INTERNATIONAL 

LAW- 

Entering now upon an examination of those instances of arbitra- 
tion, properly so called, which are recorded in modern times, 
previous to the Genevan award, we shall find that the advantages 
of settling disputes by this means were at first realized by men 
in authority only vaguely, and that the principle was applied but 
loosely and spasmodically. It was not admitted as an established 
usage in international relations. Gradually, however, steps were 
made towards reducing the vague conception as to its utility into 
an admitted rule — towards rendering arbitration a recognized and 
permanent institution. We shall also ascertain, as we proceed, 
three important facts : (a) that the successive stages in the growth 
of arbitration synchronize with the termination of great and 
exhausting wars; (b) that its more general acceptance runs 
parallel with the decline of autocratic institutions and with the 
spread of freedom; (c) that its recognition as an important 
principle in the law of nations, as well as the framing of the rules 
which now govern its practice, are due almost exclusively to the 
two great branches of the Anglo-Saxon race. Their political 
genius, their aptitude in devising and in working free institutions, 
enabled them to render to civilization services which are but the 
continuation of those benefits which the Greeks of old bestowed 
upon humanity. 
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At the very outset we find that the new lights, which the 
Renascence kindled in Italy and France, modified at an early 
date both the veaue and the value of arbitration. Since classic 
antiquity, it was then for the first time that questions of political 
importance were referred, not to potentates or popes, but to 
doctors of law and to representative assemblies. Although 
their procedure was still unsettled and without fixed rules, 
their decisions were evidently inspired by a sense of justice and 
impartiality. 

The famous jurists of Bologna, Padova, and Perugia were 
called upon to give opinion as to the rights of the House of 
Farnese on the throne of Portugal, and later some other Italian 
jurisconsults decided on the dispute between the Dukes of Mantua 
and Savoy. In 1546 four advocates were employed to adjudicate 
between Henry VIII. of England and Fran9ois I. as to a matter 
of 512,022 6cus. 

We have already seen that, at a much earlier date, the dis- 
pute between Frederic II. and Innocent IV. was referred to the 
Parliament of Paris, which had the reputation of being composed 
of men " tres saints et tr^s 6quitables." The confidence which these 
French assemblies inspired seems to have been very general. 
The Parliament of Grenoble stands out honourably in this sense. 
Under Frangois I. it decided the contest between two Italian 
princes as to the territory of Milan, and in 1613 and 1614 it arbi- 
trated on another dispute, between the Archduke of Austria and 
the Duke of Wurtemberg, in respect to the Comt^ de Montb^liard, 
Remarkable is the choice of Jean B6gat, Councillor of the Parlia- 
ment of Dijon, to decide, in 1570, the question of the frontiers of 
the Franche-Comt6 as affecting Spain and Switzerland. 

From the Jay Treaty to the Treaty of Washington: 1783-1871. 

A considerable time of inaction now intervenes before we 
enter into the most important period in the history of interna- 
tional arbitration. No one, of course, would consider seriously 
the arbitration, so called, of Napoleon between Charles IV. and 
Ferdinand VII. of Spain in 1808. He had first wronged and 
reduced them both to impotence in the manner of the Romans, 
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whose practice he followed in travestying a great institution. 
Proceeding, therefore, with our inquiry we may well repeat, at 
this point, the words of M. Laboulaye : " Napoleon diniinue, 
Washington grandie." 

The treaty of September 3, 1783, by which Great Britain 
recognised the independence of the United States, left pending 
many questions, both of private interest and public importance — 
disputed frontier lines and personal claims. With the object of 
settling these matters a special treaty was signed on November 19, 
1794, between Lord Grenville and the eminent American jurist 
and statesman, after whom if is known as "The Jay Treaty." It 
constituted a commission of two members, one representing each 
party, with power to elect an umpire in case of disagreement as 
to the St. Croix frontier. Two other commissions similarly con- 
stituted, were to decide on claims of British and American sub- 
jects, respectively, for compensation in respect to ships captured 
during the war, contraband of war, the restoration of slaves, &c. 
The disfavour with which this agreement was at first received by 
the press and the public in America was pronounced and persis- 
tent. It was decried as an unprecedented and dangerous arrange- 
ment ; the treaty itself was attacked fiercely as a surrender to 
Great Britain. But moderation and good sense gradually pre- 
vailed, and the firm attitude of the United States Government 
allowed the arbitration to be proceeded with. The deliberations 
of the two commissions occupied with private claims (in all of 
which Mr. Pinkney, a prominent lawyer of the day, represented 
the United States) were not in all respects conclusive, and the 
indemnity due to British subjects had ultimately to be determined 
by direct diplomatic negotiations, a sum of jf 600,000 being thus 
paid to Great Britain. 

Another question, which was then left undecided — namely, 
the restitution of, or compensation for, slaves captured and held 
on board British ships, or in territories which were to be made 
over to the United States at the time of the signature of the 
original treaty, was regulated by a fresh convention on October 
20, 1818. But nothing had yet been effected by this means, 
when in 1820 the Emperor of Russia, Alexander I, arbitrated, 
and by his decision of April ;?i, 1822, admitted the claim of the 
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United States on principal. The details were referred, by the con- 
vention of July 12 of that year, to a commission of two, who 
finally, by the agreement of November 13, 1826, fixed the sum 
payable by England at 1,202,960 dollars. 

The other commission appointed by the Jay Treaty, in 
respect to the line of frontier, broke down completely, owing, it is 
Slid, to the fact that the British commissioner, Mr. MacDonald, 
assumed a tone unpalatable to his American colleagues. The 
matter was still in suspense, when the events of January, 1815, 
supervened. But while the battle of New Orleans was being 
fought by Andrew Jackson, another treaty, signed between the 
two powers at Ghent, on December 24, 1814, was on its way to 
America. It provided for two fresh commissions, in which one 
delegate representing each side. The first commission, to which 
the question of the islands in Passamaquoddy Bay, near the mouth 
of the St. Croix river, was referred, agreed on November 24, 1817, 
upon their award, without submitting the matter, as they were 
empowered to do in case of disagreement, to a friendly sovereign 
or state. The second commission also fixed, on June 18, 1822, 
the delimitation of the northern frontier of the United States; 
but on the issue regarding the north-eastern (Maine) and St. 
Laurence frontier, which was one of the debatable points of the 
treaty of 1783, an agreement proved impossible. 

Consequently, a fresh convention was signed on September 
26, 1827, referring this point to the arbitrament of the King of 
the Netherlands. What followed presents a peculiar and almost 
unique case. The arbitrator did not decide upon any definite 
frontier line, the then available maps being very imperfect ; but 
he made (January 10, 1831) certain recommendations (including 
the necessity of fresh topographical surveys), which the Americans 
considered as going beyond the terms of the reference. The 
States of Maine and Massachussetts would not accept such a 
finding, and the Senate rejected it. This, then, is the only 
instance recorded in modern times of the repudiation of an award; 
for which, however, there were substantial grounds. Finally the 
dispute was amicably settled by virtue of a special treaty signed 
at Washington, on August 9, 1842, between Mr. Webster and 
Lord Ashbuiton. 
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Although the success of this first attempt at systematic arbi- 
tration on matters of considerable weight, was laboured and only 
partial, yet the rules then laid down, and the loyal efforts made to 
carry them into effect, mark an epoch in international relations. 
The various treaties referred to make up a new chapter of Inter- 
national law, and have influenced materially the mode of dealing 
with international disputes of this kind. 

It must be admitted that the United States eagerly sought to 
apply the principles of the Jay Treaty in its relations with other 
Powers. In 1802 a commission of three members was appointed 
to arbitrate on the claims of the United States against Spain for 
depredations committed during the preceding war. The decisions 
of the Commission were ratified in 1810 by an agreement, which 
resulted in the cession of Florida (18 19) as against the sum of five 
million dollars due by Spain for compensating American citizens. 
By a similar agreement with France the United States undertook, 
in 1813, to satisfy various claims of its own subjects against 
France, such compensations to be reckoned as part payment for 
the cession of Louisiana to the United States. Other claims, 
however, followed; and in 1831 France admitted the finding of a 
commission of arbitrators, and paid to the United States twenty- 
five million francs as indemnity for the illegal captures of ships, &c. 

These precedents stimulated to a remarkable degree the 
more general adoption of arbitration. It is true that during the 
second and third quarters of last century only questions of a very 
secondary importance were referred to arbitration ; but this was 
done with increasing frequency. Moreover, differences, the 
neglect or prolongation of which was apt, in former times, to lead 
to embittered disputes, now began to be examined in a more 
equitable and dispassionate spirit, as matters admitting of a 
solution honourable to both sides. The principal instances of this 
kind are the following, briefly stated in chronological order. 

The operations of the French against the Trarza Moors, in 
1834-35, led to the seizure of certain British merchantmen off 
Portendick, on the West Coast of Africa. A diplomatic corres- 
pondence, which extended over four years, and the attempt at a 
mixed commission, led to no result ; and finally the two govern- 
ments agreed to submit the matter to Frederic William IV., King 
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of Prussia. His award of November 9, 1843, was given against 
France, who had neglected to notify the blockade. On the 
following year a mixed commission determined the damages 
payable to British subjects — who had put in claims amounting to 
2,183,621 francs — at 41,700 francs. This sum was readily voted 
by the French Chamber, the decision having been favourably 
received in both countries. 

The treaty of peace signed at Vera Cruz (May g, 1839) on the 
conclusion of the war between France and Mexico, referred to 
arbitration the question whether indemnity was due, on the one 
hand to Mexico for the seizure of Mexican ships of war after the 
fall of Fort UUoa, and on the other hand to the French subjects, 
who had been expelled the country. On the eve of the war. 
Great Britain had endeavoured to mediate between the two 
belligerents ; and the above questions having now been submitted 
to Queen Victoria, they were solved by the decision of August i, 
1844, in a negative sense, since "the acts of both countries were 
justified by the state of war existing between them." 

By the terms of the treaty of April 11, 1839, the claims of 
United States' citizens against Mexico were referred to a mixed 
commission of four members, the Queen of England or the King 
of Prussia to name an umpire in case of disagreement. The 
arnount of damages payable by Mexico was then fixed by the 
Prussian Minister at Washington, and his decision was ratified by 
the convention of January 13, 1843. Payment, however, had not 
yet been made when the war of June, 1846, broke out between the 
two countries. By the treaty of peace signed at Guadalupe- 
Hidalgo (May, 1848) the United States undertook to pay — as 
against the territories ceded by Mexico — the sums due to the 
claimants by the award of 1843. This treaty of Guadalupe- 
Hidalgo is memorable as establishing for the first time in modern 
history — by virture of its 21st article, which was supplemented by 
the subsequent treaty of Gadselin, December 30, 1853 — the 
principle of permanent arbitration in respect to any difference, 
political or commercial, that might arise out of the treaty itself, or 
out of the other relations of the two contracting parties. Such 
disputes did soon arise, relating mainly to incursions of Indians 
ito Mexican territory, and to counter claims on the part of the 
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United States; but their settlement was delayed, owing to civil 
^var and to the French invasion which followed. The convention 
of July 4, 1868, therefore, referred these claims to a mixed com- 
mission of two delegates, with power to appeal to an umpire ; and, 
after repeated postponements, a new convention, signed on 
November 27, 1872, and ratified on the following March, appointed 
a fresh commission. This body failing to arrive at an agreement, 
the matter was submitted to Sir Edward Thornton, the British 
Minister at Washington, whose award of August 16, 1874, c^"" 
demned Mexico to the payment of 38,813,053*64 dollars and to 
the withdrawal of all counter claims. 

The Pacifico affair, of unenviable fame — when the British 
fleet blockaded the Greek ports in order to exact compensation 
for a Jew of that name, a native of Gibraltar, and therefore a 
British subject, who was alleged to have suffered grievously at the 
hands of a mob in Athens, and who claimed ^^21,295 — ^was ulti- 
mately compromised by the appointment Quly 18, 1850) of a 
mixed commission, which found that the damages due , to Pacifico 
amounted to ;if 150 only. 

During the French intervention in Spain, 1823-24, the fleets 
of the two countries were involved in acts of capture at sea. On 
the conclusion of peace a convention was signed (January 5, 1824) 
regulating the matters which related to such seizures. But 
questions arose as to the captures effected before and after the 
actual declaration of hostilities; and these questions remained 
pending till February 14, 1851, when they were referred to the 
arbitrament of the King of the Netherlands. His award of 
April 13, 1852, which allowed damages for ships captured before 
and after hostilities, was carried into effect by a further convention 
signed as late as February 15, 1862. 

A very remarkable case came up for consideration in 1852. 
During the Anglo-American war, the crew of the United States 
privateer General Armstrong, which was lying at anchor in the 
port of Fayal, in the Azores, came to blows with, and fired upon, 
the men of some boats of the British squadron on the night of 
September 26, 1814. Next morning a British ship of war entered 
the harbour and attacked and destroyed the privateer; The 
United States Government thereupon claimed that the Portuguese 
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authorities ought to have prevented this act of war within a neu- 
tral harbour. The Portuguese replied that the American sailors 
first provoked the encounter, and were therefore responsible for 
the consequences ; nevertheless they offered to refer the matter to 
the King of Sweden. This proposal was rejected by the United 
States, who withdrew their minister from Lisbon. After the elec- 
tion, however, of a new President, the Government of Washington 
agreed, by the convention of February 26, 1851, to submit the 
dispute to Louis Napoleon, then President of the French Republic, 
It was ascertained that the Governor of Fayal, who was appealed 
to by the American privateer after the commencement of hostili- 
ties, had called upon the British captain to desist ; but that the 
fort of Fayal was not sufficiently armed to render effective the 
intervention which a neutral was bound to exercise in such cir- 
cumstances. On these grounds the award of November 30, 1852, 
absolved the Portuguese Government of all responsibility, " attendu 
que le capitaine Americain, n'ayant pas eu recours des le principe 
k ^intervention du souverain neutre, et ayant employ^ la voie des 
armes pour repousser une injuste agression dont il pretendait 6tre 
Tobjet, avait ainsi m^connu la neutrality du souverain stranger, et 
degag6 ce souverain de Tobligation oil il se trouvait de lui assurer 
protection par toute autre voie que celle d'une intervention paci- 
fique." The American Government accepted the award as being 
in accordance with justice. What followed, however, was even 
more remarkable than the case itself. The owners of the priva- 
teer now demanded compensation from their own Government on 
the plea that, since it had espoused their cause, it admitted their 
right to compensation ; and they actually succeeded in inducing 
Congress to pass a vote in that sense. The Supreme Court, how- 
ever, negatived the claim as untenable, both in point of law and 
in point of morals. And, certainly, no Government would ever 
again have undertaken to press private claims against a foreign 
state, had such a monstrous pretention been upheld. 

By 1853 a number of claims and counterclaims had once more 
accumulated between England and the United States, including 
the MacLeod case, the "Florida Bonds" dispute, and, more 
especially, the famous case of The Creole, an American ship which, 
on its passage from Richmond to New Orleans, was seized by the 
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slaves on board, who murdered the master and compelled the 
crew to sail her to Nassau (December, 1841). The British 
Governor put the ringleaders under arrest, but, considering the 
others as mere passengers, allowed them' to land freely, against 
the protests of the American consul. The United States demanded 
their surrender, but England replied that they were free men 
from the moment they had set foot on British soil. All these 
differences were referred, first to a mixed commission, and, on its 
members failing to agree, to Mr. Joshuah Bates, a prominent jurist 
of London. Acting as umpire, he decided that the English 
authorities had no right over slaves found on board an American 
ship, the officers of which ought to have been protected in the 
exercise of the duties which the laws of their own country imposed 
upon them : a decision good in law, though distasteful from a 
humanitarian point of view. More than thirty minor cases were 
then disposed of, to the entire satisfaction of both countries. 
The American press was unanimous in its praise of the sagacity 
and fairness of the arbitrators, whose performance they con- 
sidered unprecedented ; and the North American Review, in a 
memorable article, dwelt upon the inestimable benefits arising 
out of the adoption of arbitration. 

The question of Neuchatel had, in 1851, assumed so threaten- 
ing an aspect, that war between Prussia and Switzerland appeared 
inevitable. Both countries had mobilised, shots had been ex- 
changed between the outposts, and sanguinary encounters had 
already occurred in the streets of the town, when the dispute was 
referred to the arbitrament of the Emperor of the French. 

On the 29th May, 1821, Lord Cochrane, acting as Vice- 
Admiral in the service of Chile, then at war with Peru, seized at 
Sitana, on Peruvian territory, a sum of 70,400 dollars, the produce 
of goods landed by the American brig Macedonian. This was 
deemed a violation of the principle in international law, according 
to which private property, whether of an enemy or of a neutral, 
is not seizable on land. The United States demanded of Chile 
the restitution of that sum ; and, after protracted negotiations, 
which had assumed a threatening aspect and had provoked a 
svar-like spirit in America, it was agreed (November 10, 1858) to 
request the King of the Belgians to arbitrate. The award, dated 
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May 15, 1863, condemned Chile to the payment of such portion 
of the sum originally seized as belonged to American citizens (for 
there were others also concerned), namely, three-fifths of the 
total, plus interest from the date (March, 1841) of the formal 
demand made by the United States, to the day when arbitration 
was agreed upon. 

In i860 minor disputes between the United States and Costa 
Rica, New Granada, Equador, and Paraguay, severally, were 
settled by means of mixed commissions. In 1863 a difficulty with 
Peru, arising out of the cases of the American ships Lizzie 
Thompson and Georgia, was referred to the King of the 
Belgians. 

During the same year King Leopold, who had now come to 
be considered as a sort of permanent arbitror, was called upon 
to decide the somewhat embittered and threatening dispute which 
had arisen between Great Britain and Brazil, consequent upon the 
imprisonment, on June 7, 1862, of three officers of the British 
ship of war La Forte, lying in Rio de Janeiro, who had 
insulted, under peculiar circumstances, a Brazilian sentry. They 
were released as soon as the British Consul revealed their identity 
(for they were not . in uniform when arrested) ; but the British 
Government considered the proceeding as an insult offered to the 
British Navy. The award found no ground of complaint against 
Brazil, " attendu que les agents Breziliens n'etaient point coupables 
de provocation, et que les lois du pays avaient 6te r^gulierenfient 
appliqu^es." 

In March, 1861, Captain Thomas Melville White, a British 
subject, was arrested and was kept in prison till the following 
year, on a charge of firing at the President of Peru in June, i860. 
The charge had not been established, and, consequently, there 
followed a demand for compensation, which the Peruvian Govern- 
ment resisted. It w^as ultimately referred to the Senate of the 
free city of Hamburg, whose award, dated April 12, 1864, declared 
the claim inadmissible. 

The possession of the territories adjoining Puget Sound had 
been in dispute between Great Britain and the United States for 
a considerable time, when the question was finally referred, by the 
convention of June i, 1863, to a mixed commission of two, with 
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power to elect an umpire in case of non-agreement. The com- 
mission agreed upon an award on September lo, 1867. 

The Argentine Repubhc, being at war with Uruguay, notified, 
on February 13, 1845, that its ports would be closed from the ist 
of the following March, to all ships which had touched at Monte 
Video, and it refused to entertain the remonstrances of the British 
Minister, who considered so short a notice unfair and injurious to 
British trade. Six British ships were thus refused admittance to 
the port of Buenos Ayeres. In virtue of a convention signed on 
August 21, 1858, the Argentine Government promised to liquidate 
certain claims of British subjects for losses sustained during the 
civil war, which had meanwhile broken out ; and the provisions of 
that convention were confirmed by a further agreement in August 
of the following year. The demand, which Great Britain subse- 
quently put in, to consider the case of the six merchantmen of 
1845 as covered by the provisions of the two subsequent conven- 
tions, was resisted by the Argentine Government. The dispute, 
which thus arose, was referred (January 18, 1865) to the President 
of Chile, whose award of August i, 1870, declared that the con- 
vention of 1865 did not relate to the events of 1845, and that the 
measures taken that year by the Argentine Republic were justified 
by the exigencies of the war which was then being waged against 
a third State. 

General Grant, President of the United States, was chosen 
arbitrator (January 13, 1868) in the dispute between Great Britain 
and Portugal anent the ownership of Bulama, one of the Bissago 
islands, on the West Coast of Africa. His award (April 21, 1870) 
was in favour of Portugal. 

Such are the cases disposed of by means of arbitration, from 
the time of the memorable departure made by the Jay Treaty to 
the date of the even more important settlement sanctioned by the 
Washington treaty of 1871. These cases include, as will have 
been remarked, almost ever^^ debatable point of International Law ; 
and in them Great Britain and the United States hold by far the 
most prominent place, having been parties to almost all the 
instances enumerated. 
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VII. 
THE "ALABAMA" CASE. 

Nevertheless, most of the foregoing cases were, generally 
speaking, of minor consequence : not a few of such nature as to 
leave but little doubt as to the only possible decision an impartial 
judge would have arrived at. By referring them to arbitration, 
both parties extricated themselves from an embarrassing situation, 
and saved their amour propre. But a case of much greater 
importance was now destined to invest the principle of arbitration 
with an imposing authority, and establish it upon firm ground. 
The settlement of the dispute known as the " Alabama Case," 
marks a new epoch in International Law, even more distinctly 
than the treaty of 1793 ; and, like it, it is the outcome of the 
relations and of the political genius of the Anglo-Saxon race. It 
is an event of great historical importance on its own merits, no 
less than on account of the influence it has exercised on the 
relations"of civilised States generally. 

In itself, it presents a study of absorbing interest, both for the 
complexity of the questions at issue, the magnitude of the claims 
advanced, the moral considerations involved, and the principles it 
established. The ability displayed in bringing to a successful 
issue negotiations of great delicacy, in circumstances of much 
difficulty and peril, was remarkable. And, considering the bitter- 
ness and the animosity that seemed, at a certain stage, to render 
war inevitable, it required a rare combination of firmness, modera- 
tion and skill to arrive at a solution which, leaving unscathed the 
prestige of both litigants, rebounded to their honour, and entitled 
them to the lasting gratitude of humanity. 

The circumstances of the case are generally so well known 
that only its essential points need here be recalled to mind. On April 
7, 1865, Mr. Adams, the United States Envoy in London, addressed 
a note to the British Government reciting a number of instances 
in which Confederate cruisers — the Georgia^ Florida^ Shenandoah^ 
Alabama^ &c. — ^were built and equipped in, and were allowed to 
sail from, British ports: breaches of neutrality to which the 
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attention of the authorities in England and her Colonies was 
repeatedly called during the Confederate war. The United 
States also complained of undue precipitancy in the recognition 
of the Southerners as belligerents, of ill-disguised unfriendli- 
ness, &c. Lord John Russell replied, on August 2, justifying the 
course pursued by the British authorities. A proposal for the 
settlenient of the dispute subsequently made by Mr. Riverdy 
Johnson, the successor of Mr. Adams, namely, that a commission 
should decide the questions at issue, was accepted by Lord Stanley, 
and a convention to that effect was signed on January 14, 1869. 
But this agreement was negatived in the Senate by 54 votes to 
one (April 13) on the plea that its stipulations were not such as 
to assure to the United States the reparation that was due to 
them. The dispute, having thus been reopened, became em- 
bittered, and for a time the relations between the two countries 
were on the point of rupture, as is shown by the correspondence 
of Lord Clarendon and Mr. Hamilton Fish, from June to October 
of that year. Further negotiations fortunately ensued, with the 
result that in January, 1871, the British Government accepted the 
principle of an arrangement based on a more extended inquiry, 
and the treaty of Washington, of May 8, having been ratified by 
the American Senate, was accepted . also by the British Parlia- 
ment, after a protracted and somewhat heated discussion. 

The treaty constituted a High Court of Arbitration composed of 
five members, whose decision by a majority would be binding. For 
the guidance of the Court, and in order to avoid the recurrence of 
similar difficulties, the two parties to the treaty declared their 
acceptance of three fundamental rules which they laid down as 
determining the duties of neutrals, and which they undertook 
jointly to submit to other maritime powers for their consideration 
and acceptance. These rules refer to the exercise of " due dili- 
gence" in preventing the arming or equipping of vessels to be 
used against a belligerent, the use of neutral ports as bases of 
operations, the enlistment of men, the renewal of supplies, &c. 
If the Court found that there ha'd been laxity or failure in the 
observance of the three rules, a lump sum was to be fixed, ade- 
quate to indemnify the United States for all the losses complained 
of. The manner of payment and other details were minutely set 
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forth, and the decision of the Court was to be accepted irre- 
vocably. Private claims of British and American subjects for 
losses sustained during the period ranging from April 13, 1861, to 
May 9, 1865, were to be referred, without appeal, to a commission 
of three members, two of whom were to be appointed by the 
Queen of the United Kingdom and the President of the United 
States respectively, and a third jointly. 

The High Court, which assembled in the Hotel de Ville of 
Geneva, on December 15, 1871, was composed of Count Sclopis, 
President, designated by the King of Italy; M. Jacques Staempfli, 
by Switzerland ; Baron d'ltajuba, by the Emperor of Brazil ; 
Mr. Charles Adams, by the United States; and Sir Alexander 
Cockburn, by the Queen of England. The case having been 
formally presented, the Court adjourned to the 15th of June next. 

The United States had put in claims, {a) for direct damages 
caused by the Confederate cruisers ; and (6) for " indirect losses," 
resulting from the prolongation of the war, the transference to 
the British flag of most of the American shipping, &c. They 
also renewed the charges of "veiled hostility'* and "insincere 
neutrality." The announcement of these demands produced in 
England great commotion, and menaced the High Court with 
entire failure, the British Government having notified to General 
Schenck, the United States Minister in London, that it did not 
admit "indirect losses" as coming within the terms of the 
reference. When the Court reassembled, CountSclopis announced 
that in the opinion of his colleagues " the indirect claims did not 
constitute, upon the principles of international law, applicable to 
such cases, a good foundation for an award or computation of 
damages between nations." The American commissioner then 
withdrew that claim, but insisted that England had not exercised, 
in the observance of her neutrality, " due diligence," which, he 
contended, must necessarily be commensurate to the circumstances 
of the case, and to the importance of the probable results. The 
Court adopted this view, and applying the three rules, awarded to 
the United States the sum of fifteen-and-a-half millions of dollars 
as compensation for the depredations committed by the cruisers 
which had sailed from British ports. In respect to the depreda- 
tions of the Alabama the Court was unanimous; Sir A. Cockburn 
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dissented in respect to those of Florida ; and both he and Baron 
d'ltajuba in respect to the Shenandoah. The British com- 
missioner therefore did not sign the award, but put in a separate 
statement, setting forth his reasons at length, and replying in 
forcible terms to the attacks that had been made upon the good 
faith of the British Government. Great Britain however accepted 
most honourably the award. 

At the last sitting held on September 14, 1872, with much 
consequence and solemnity. Count Sclopis read out the decision 
of the Court, and concluded by expressing '' des vceux ardents 
pour que Dieu inspirat a tous les Gouvernements la pens6e constante 
et efficace de maintenir ce qui est le d^sir immuable de tous les 
peuples civilises, ce qui est dans I'ordre des int^r^ts moraux, ainsi 
que dans celui des int^r^ts mat^riels de la societe, le bien de tous 
les biens — la paix ! " 

The mixed commission for the consideration of private claims 
was composed of the Right Hon. Russell Guerney, the Hon. 
James S. Fraser, and Count Corti, delegated by the King of Italy. 
It dealt with 478 British and 19 American claims — some of an 
extremely embarrassing nature — and awarded damages amounting 
to 1,929,819 dollars against the United States. 

The important bearing of the Alabama arbitration upon 
international relations is thus expressed by the eminent Belgian 
jurist M. Rollin-Jacquemyns : " It is not indeed the first inter- 
national arbitration ; but it is the first time that an international 
matter of this importance has been confided in Europe to a body 
of private individuals and treated by them in the manner generally 
adopted by civilized peoples, as best calculated to safeguard 
civil justice." 

Finally, President Garfield, in receiving the letters of recall 
of Sir Ed. Thornton, the British Envoy at Washington, through 
whom the treaty was negociated, thanked him for " the zeal and 
ability with which he strove to ingraft the principle of inter- 
national arbitration upon the Law of Nations, and aided in this 
good result, and in establishing a beneficent rule for the future 
conduct of all Governments." 
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VIII. 

INFLUENCE EXERCISED BY THE GENEVAN AWARD. 

The results thus obtained exercised a powerful influence upon the 
public mind, and stimulated the efforts of those, more especially, 
who had inherited the ideas and prosecuted the worthy objects 
of the earlier thinkers and humanitarians already alluded to. To 
them were soon added some of the foremost jurists and many 
members of the legislative assemblies of Europe and America, 
who formed themselves into associations for the advocacy of 
arbitration. 

The International Arbitration and Peace Association was 
founded in London in 1882, and presided over by Mr. Hodgson 
Pratt. It has • served as a model to several other such bodies 
which now exist in most of the Continental countries, in Holland 
(1872), in Denmark (1882), in Sweden (1883), in Norway (1885). 
France claims two such societies — La Societe Frangaise pour 
Varhitrage entre Nations, founded in 1889, when a Peace Congress 
wsj^s held in Paris, and La Ligtie Internationale de la Paix et de la 
LibertSf instituted by Charles Lemonnier, the central council 
of which meets annually at Geneva. The English Workmen's 
Peace Association may also be mentioned here. In 1875 it held 
a congress in Paris, during which French and English working- 
men passed a resolution in favour of arbitration. Similar was the 
decision of the Groupe des Republicains Socialists, founded in 
1887 by M. Antide Boyer. It included in its programme "la 
solution de tons les differends entre nations, comme entre individus, 
par Tarbitrage." 

Two other bodies of high scientific standing call for special 
notice in this connection. VInstitut du Droit International was 
founded by M. RoUin-Jacquemyns and M. Moynier, of Belgium, 
Professor Bluntschli, of Heidelberg, Mr. Miles and Professor Fr. 
Lieber, of America, and the eminent English jurist. Professor 
Westlake. On meeting for the first time at Ghent, September 18, 
1873, it appointed a special committee on arbitration, America 
being represented by Mr. Dudley Field, Belgium by M. de Laveleye, 
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Italy by Signer Pierantoni, Germany by Herr Goldsmidt, Great 
Britain by Sir William Vernon Harcourt, at that time professor of 
international law in Cambridge. This committee has elaborated 
a very complete scheme of permanent international arbitration, 
which is published in the organ of the Society, the Revue du 
Droit International^ a periodical of great scientific merit. The 
Association for the Reform and Codification of the Law of Nations 
was founded in London in the same year, and has also made 
arbitration one of its chief objects. It met for the first time in 
Geneva in 1874, and since 1895 it is known as The International 
Law Association, 

A third association, which combines scientific research with 
legislative activity, was formed in 1888. The Permanent Parlia- 
mentary Committee in favour of Arbitration and Peace, or more 
shortly, The International Parliamentary Union, which has its 
centre at Berne, met for the first time in Paris (June, 1889), when 
the 129 English and American delegates present elected M. Jules 
Simon as their president. Their second meeting in London, in 
1890, was presided over by Lord Herschell, and they have since 
met annually in different capitals. 

Meanwhile, motions in the various legislatures became more 
frequent and more persistent. In 1873 Senator Sumner proposed 
a resolution urging the President of the United States to adopt 
arbitration in his relations with foreign powers ; and on the 17th 
of June of the following year a resolution was carried in Con- 
gress by Mr. Woodford, calling upon the government to make 
provision by treaty for a system of permanent arbitration. In the 
British House of Commons Mr. Henry Richard was enabled to 
carry, by a majority of ten, and after a long debate, in July, 1873, 
when Mr. Gladstone was Premier, a resolution in favour of arbitra- 
tion. In the House of Lords the Marquis of Bristol was obliged 
to withdraw a motion, which he made in July, 1887, for the 
establishment of a permanent court of arbitration. Yet the 
disposition manifested by the resolutions which had already been 
adopted in the United States and in England brought about a 
sort of co-operation in the legislatures of the two countries. On 
October 31, 1887, a deputation, consisting of ten members of 
Parliament and three representatives of the Trades Union Con- 
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gress, presented an address to the President and Congress of the 
United States, signed by 234 members of the House of Commons,, 
and expressing great satisfaction with the proposal introduced 
into Congress, which urged the Cxovernment of the United States 
to conclude with Great Britain a treaty for the adjustment of all 
differences by means of arbitration. President Cleveland referred 
this address to the Foreign Affairs Committee, and in February,. 
1890, Congress adopted unanimously a resolution calling upon the 
President to enter into negotiations with that object with foreign 
governments generally. 

The Pan-American Conference, which was convened at 
Washington in October, 1888, signed an agreement to that 
effect in April, 1890; and in the following October the Govern- 
ment of the United States communicated to the European 
Cabinets the text of the said agreement, as well as the foregoing 
resolution of Congress, thus signifying its readiness to enter into 
negociations. No formal negociations ensued; but on June 16,, 
1893, Mr. Cremer, (whose lifelong efforts in this good cause were 
recognised last December by the bestowal upon him of the Nobel 
prize) moved in the House of Commons that the step taken by 
the United States should be responded to by the following resolu- 
tion, which was, in fact, adopted, after a memorable speech by 
Mr. Gladstone : 

"That this House has learned with satisfaction that the 
Houses of the United States Congress have authorized the. 
President to invite from time to time, as fit occasion may arise,, 
iiegociations with any Government with which the United States 
has, or may have, diplomatic relations, to the end that any 
differences or disputes arising between the two Governments^ 
which cannot be adjusted by diplomatic agencies, may be referred 
to arbitration and peaceably adjusted by such means ; and that 
this House, cordially sympathising with the purpose in view, 
expresses the hope that Her Majesty's Government will lend their 
i-eady co-operation to the Government of the United States upon 
the basis of the foregoing resolution." 

These efforts of the British Parliament and of the American 
Congress found a ready response in almost every other European 
legislature. Italy was the first to follow, thanks principally to the 
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eloquent advocacy of Professor Pierantoni. Signor Morelli's 
motion in 1871 for the creation of an " Amphictyonic Tribunal,'* 
was too vague to enlist support. But the resolution introduced 
by Signor Mancini, on August 24, 1873, urging the Government to 
have recourse to arbitration in cases of dispute, and to insert an 
arbitration clause in future treaties, was unanimously adopted by 
the Italian Chamber, on November 24, with the concurrence of 
the then Minister for Foreign Affairs, Visconti Venosta. 

In Holland, a deputation in favour of arbitration having been 
favourably received by the Minister for Foreign Affairs, a formal 
motion, in the sense of the Italian resolution, was made in the 
Second Chamber of the States General by Messieurs Bredius and 
Van Eck. It was adopted on November 17, 1874, by 35 votes 
against 30. On December 5, 1878, M. Van Eck again referred to 
this resolution, and obtained from the Dutch Government a fresh 
assurance' that its recommendations would be observed. A similar 
resolution, introduced by Messieurs M. Thonissen and A. Couvreur, 
was adopted unanimously by the Belgian Chamber of Deputies on 
January 20, and by the Senate on February 17, 1875. 

The Second Chamber of the Swedish Diet, on the motion of 
M. Jonas Jonassen, adopted, on March 21, 1874, and by 71 to 64 
votes, an address to the King praying that the policy of his 
government might favour the establishment of a tribunal of 
arbitration, either permanent or special for each case in dispute. 
In Denmark a motion for the establishment of an international 
tribunal was laid before the Folketing by three of its members in 
March, 1875, and was referred to a committee ; but the session 
came to an end before it could be discussed. On March 27, 1888, 
however, the Folketing adopted, by 50 votes to 16, an address 
bearing some six thousand signatures and advocating that the 
three Scandinavian kingdoms should refer to arbitration such 
differences as might arise between them. 

In the French Chamber M. Antide Boyer moved in 1886, and 
again in 1890, for the creation of an arbitral tribunal, but these 
motions were not admitted to discussion. On January 21, 1887, 
M. Fr6d6ric Passy and his friends introduced a rather vaguely 
worded motion in favour of arbitration, which was referred to 
a committee and rejected by it. A more definite proposal 
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followed from the same source on April 21, 1888, in favour of a 
treaty of arbitration with the United States, and this proposal 
enlisted the support of a large number of Deputies. 

In Spain an act authorizing the government to conclude 
treaties of arbitration was passed by the Senate on June 16, 1870. 
In Portugal there remains on record the following remarkable 
passage from the speech of the King in opening the Cortese : 
** Congresses which assemble in consequence of wars only sanc- 
tion, as a -rule, the advantages secured by the strongest ; and the 
treaties which result from such Congresses rest on accomplished 
facts rather than on right. They create forced situations, ending 
in general uneasiness, and producing protests and armed demands. 
A congress before war, and intended to prevent war is, to my 
mind, a generous idea favouring progress." 

Without attaching undue importance to this growth of 
opinion in support of the principle of arbitration, it is impossible 
to ignore its weight and significance. On the other hand it would 
be an ill service to the cause which men of large views and generous 
instincts have at heart, if we were to hold exaggerated expectations 
or to be unmindful of the fact that not all disputes are amenable 
to the test of arbitration. Wars are, unfortunately, still inevit- 
able, if not absolutely necessary, where vital interests are at stake, 
where national aspirations are wrongfully constrained, or where 
great and salutary principles come into collision with reactionary 
tendencies. But the steady increase in the number and conse- 
quence of the cases submitted to arbitration in the thirty years 
which have elapsed since the Geneva award attest to the power 
inherent in this great institution. Some attempt will be made to 
consider these latter cases also, when the present rough sketch of 
the History of Arbitration reappears, shortly I hope, in a more 
complete and permanent form. 

J. Gennadius. 
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